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NUVBER 1332. 28

_ _ ASD (MRA&L)
Department -of Defense Directive
SUBJECT Di scharge Review Board (DRB) Procedures and
St andar ds
Ref er ences: (a) DoD Directive 1332.28, subject as above,
March 29, 1978 ( canceled as provided in
Section G bel ow)

‘g ]

(b) through ( 1) , see enclosure 1

g A. REI SSUANCE AND PURPOSE

This Drective reissues reference (a) and:

1. Establishes uniform policies, procedures, and stan-
dards for the review of discharges or dism ssals under 10
U.S.C. 1553 (reference (b))

2. Provi des guidelines for discharge review by appli-
cation or on notion of a DRB, and the conduct of discharge
v\ reviews and standards to be applied in such reviews which

| are designed to ensure historically consistent uniformty
i n execution of this function, as required under P.L. 95-126
( reference (c) ) .

3. Assigns responsibility for admnistering the program
4, Makes provision for public inspection, copying, and
di stribution of DRB docunents through the Arned Forces
Di scharge Review Correction Board Readi ng Room

5.  Establishes procedures for the preparation of deci-
sional docunents and index entries.

6. Provides guidance for processing conplaints con-
cerni ng decisional docunents and index entries

B. APPLICABILITY

The provisions of this Directive apply to the Ofice of
the Secretary of Defense (OSD ) and the MIlitary Departnents.
The ternms, “Mlitary Services, “ and “Arnmed Forces, “ as used
herein, refer to the Arny, Navy, Air Force and Marine Corps.

c. DEFIN TI ONS

~—. Terns used herein are defined in enclosure 2.




D. RESPONSI Bl LI Tl ES

1. The Secretaries of the MIlitary Departnents have the
authority for final decision and the responsibility for the
operation of their respective discharge review prograns under
10 U.s.C. 1553 (reference (b)).

2. The Assistant Secretary of Defense (Manpower, Reserve
Affairs, and Logistics) (ASD(MRA&L)) shall:

a. Resolve all issues concerning DRBs that cannot be
resol ved anong the MIlitary Departnents.

b. Ensure uniformty anong the MIlitary Departnents in
the rights afforded applicants in discharge reviews.

c. Mdify or supplenent the enclosures to this Drective.

d. Mai ntain the index of decisions and provide for tinely

nmodi fication of index categories to reflect changes in discharge
review policies, procedures, and standards issued by the OSD and

the MIlitary Departnents.

3. The Secretary of the Arny, as the designated adninistra-
tive focal point for DRB matters, shall:

a. FEffect necessary coordination with other governnental
agenci es regarding continuing applicability of this Drective and
resol ve adm ni strative procedures relating thereto.

b. Review suggested nodifications to this Drective,
i ncludi ng inplenmentating docunents; nonitor the inplenenting
docunents of the MIlitary Departnents; resolve differences, when
practicable; recomend specific changes; provide supporting
rationale to the AsD(MRA&L) for decision; and include appropriate
docunentation through the Ofice of the ASD{(MRA&L) and the OSD
Federal Register liaison officer to effect publication in the

Federal Register,

c. Mintain the pp Form 293, “Application for Revi ew of
Di scharge or Separation fromthe Armed Forces of the United States,”
and republish as necessary wth appropriate coordi nation of the
other MIlitary Departnents and the Ofice of Minagenent and Budget.

d. Respond to all inquiries from private individuals,
organi zations, or public officials with regard to DRB matters.
Wien the specific Mlitary Service can be i1dentified, refer such
correspondence to the appropriate DRB for response or designate
an appropriate activity to performthis task.
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e. Provide overall guidance and supervision to the Arned
Forces Di scharge Review Correction Board Readin? Room wi th st af f
augnentation, as required, by the Departnents of the Navy and Air
For ce.

f. Ensure that notice of the location, hours of operation,
and simlar types of information regarding the Reading Roomis
published in the Federal Register.

E.  PROCEDURES

1. Discharge review procedures are prescribed in enclosure 3.

2. Discharge Review Standards are prescribed in enclosure 4
and constitute the basic guidelines for the determ nation whether
to grant or deny relief in a discharge review.

&- Coqplaint Pr ocedur es about deci sional docunents are
prescribed in enclosure 5.

F. | NFORVATI ON  REQUI REMENTS

1. Reporting Requirenents.

a. The reporting requirenment prescribed in section N of
enclosure 3 IS assigned Report Control Synbol DD-M(SA)1489.

b. Al reports nust be consistent with DoD Directive 5000. 11
(reference (e)).

2. Use of Standard Data El enents

The data requirenents prescribed by this Directive shall be
consi stent with DoD 5000.12-M (reference (f)). Any reference to
a date shoul d appear as (YYMMDD), while any nane entry shoul d
appear as (Last nanme, first name, mddle initial).

G  EFFECTI VE DATE AND | MPLEMENTATI ON

1. This Drective is effective immediately for the purpose
of preparing inplenenting docunments. DoD Directive 1332.28,
March 29, 1978, is officially cancel ed, effective Novenber 27,
1982. This Directive applies to all discharge review proceedi ngs
conducted on or after Novenber 27, 1982. Encl osure 5 applies to
all conpl ai nt proceedi ngs conducted on or after Septenber 28, 1982.
Final action on conplaints shall not be taken until Septenber 28,
1982, unless earlier corrective action is requested expressly by
the applicant (or the apFIicant’s counsel ) whose case is the
subj ect of the decisional docunent. If earlier corrective action
IS requested, it shall be taken in accordance with enclosure 5.



e

2. “Forward two copies of proposed inplenmenting docunents to
the Assistant Secretary of Defense (Manpower, Reserve Affairs,
and Logistics) by Cctober 1, 1982. The final inplenenting docu-
nment subm ssion date wll be established by the ASD(MRA&L).

Fran . Carlucci
o Deputy Secretary of Defense

Encl osures - 6

Ref er ences

Definitions

Di scharge Revi ew Procedures

Di scharge Revi ew St andar ds

Conpl ai nts Concer ni ng Deci si onal
Docunents and I ndex Entries

6. DRB Sem annual Report

s
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REFERENCES, conti nued

Title 10, United States Code, section 1553

Title 38, United States Code, sections 101 and 3103,
as anended by Public Law 95-126, October 8, 1977

DoD Directive 5000.19, “Policies for the Managenent
and Control of Information Requirenents,” March 12,
1976

DoD Directive 5000.11, “Data El enents and Data Codes
St andardi zati on Program” Decenber 7, 1964

DoD 5000.12-M ‘ DoD Manual for Standard Data El enents,”
Decenber 1981

DoD Directive 1332.14, “Enlisted Admnistrative
Separations ,“ January 28, 1982

DoD Directive 5400.7, “DoD Freedom of Information Act
Program” March 24, 1980; Title 5, United States Code,

section 552 _
DoD Directive 5400.11, “Departnent of Defense Privacy

Program” June 9, 1982; Title 5, United States Code,
section 552a.
Title 10, United States Code, chapter 47, Uniform Code

of Mlitary Justice
Wod V. Secretary of Defense, Civ. No. 77-0684

(D.D.C.) (Order, Dec. 3, 1981)
Urban Law Institute of Antioch College, Inc. v. Secretary

of Defense, Cv. No. 76-0530, (D.D.C. ) (Stijpulation of
Dism ssal, Jan. 31, 1977) (Oder and Settlenent Agreenent,

July 30, 1982)
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DEFI NI TI ONS

A.  Applicant. A forner nenber of the Arned Forces who
has been discharged or dism ssed admnistratively in accordance
wth Mlitary Departnent regul ations or by sentence of a
court-martial (other than a general court-martial) and under
statutory regulatory provisions whose application is accepted
by the DRB concerned or whose case is heard on the DRB's own
motion. |If the former menber is deceased or inconpetent, the
term “applicant” includes the surviving spouse, next-of-kin,
or legal representative who is acting on behalf of the forner
menber. When the term “applicant” is used in enclosures 3
through 5, it includes the applicant’s counsel or representative,
except that the counsel or representative may not submt an
application for review, waive the applicant’s right to be
present at a hearing, or termnate a review w thout providing
the DRB an appropriate power of attorney or other witten
consent of the applicant.

B. Conpl ai nant . A former menber of the Arned Forces (or
the former nenber’s counsel) who submts a conplaint under
enclosure 5 with respect to the decisional docunent issued in
the fornmer nmenber’s own case; or a fornmer nenber of the Arned
Forces (or the fornmer nenber’s counsel) who submits a conpl aint
under enclosure 5 stating that correction of the decisional
docunment w |l assist the fornmer nenber in preparing for an
adm nistrative or judicial proceeding in which the forner
menber’s own di scharge will be at issue.

c. Counsel or Representative. An individual or agency
desi gnated by the applicant who agrees to represent the appli-
cant in a case before the DRB. It includes, but is not [Iimted
to. a lawer who is a nenber of the bar of a federal court or
of the highest court of a state; an accredited representative
desi gnated by an organi zati on recogni zed by the Adm nistrator
of Veterans Affairs; a representative froma state agency
concerned with veterans affairs; and representatives from
private organi zations or |ocal governnent agencies.

D. Discharge. A general termused in this Directive that
i ncl udes dismssal and separation or release from active or
inactive mlitary status, and actions that acconplish a conplete
severance of all mlitary status. This term also includes the
assignnment of a reason for such discharge and characterization
of service (DoD Directive 1332. 14 .(reference (Q)).

E.  Discharge Review. The process by which the reason for
separation, the procedures followed in acconplishing separation,
and the characterization of service are evaluated. This
I ncl udes determ nations nmade under the provisions of 38 U.s.C.
3103(e)(2) (reference (c)).
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F. Discharge Review Board (DRB). An adm nistrative board
constituted by the Secretary of the MIlitary Departnent con-
cerned and vested wth discretionary authority to review
di scharges and di sm ssals under the Provisions of 10 O.s.cC.

1553 (reference (a)). It may be configured as one main el enent
or two or nore elenments as designated by the Secretary concerned.

G DRB Panel. An elenent of a DRB, consisting of five
menbers, authorized by the Secretary concerned to review
di scharges and di sm ssal s.

H . _DRB Traveling or Regional Panel. A DRB panel that

conducts discharge reviews in a |ocation outside the National
Capital Region (NCR).

| . Fbarln% A review involving an appearance before the
DRB by the applicant or on the applicant’s behalf by a counsel
or representative.

J. Heari ng Exam nati on, The process by which a desig-
nated officer of a DRB prepares a presentation for considera-

tion by a DRB in accordance wth regulations prescribed by the
Secretary concer ned.

K.~ National Capital Region (NCR). The District of Col unbia;
Prince Georges and Montgonery Counties in Maryland; Arlington,
Fairfax, Loudoun, and Prince WIliam Counties in Virginia; and
all cities and towns included within the outer boundaries of
the foregoing counties.

L. President, DRB. A person designated by the Secretary
concerned and responS|bIe for the supervision of the discharge
review function and other duties as assi gned.

2-2
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DI SCHARGE REVI EW PROCEDURES

A, APPLI CATI ON FOR REVI EW

1. Ceneral. Applications shall be submtted to the

appropriate DRB on DD Form 293, “Application for Review of

D scharge or Separation fromthe Armed Forces of the United
States,” wth such other statements, affidavits, or docunenta-
tion as desired. It is to the applicant’s advantage to submt
such docunents with the application or wthin 60 days there-
after-in- order to permt a thorough screening of the case.

The DD Form 293 is available at nost DoD installations and

regional offices of the Veterans Adm nistration, or by
witing to:

DA Mlitary Review Boards Agency
Attention: SFBA (Reading Room
Room 1E520

The Pent agon

Washi ngt on, D.C. 20310

2. Timng. A notion or request for review nust be nade
wthin 15 years after the date of discharge or dismssal.

3. Applicant’s responsibilities. An applicant may
request a change in the character of or reason for discharge
(or both).

a. Character of discharge. Bl ock 5 of DD Form 293
provides an applicant an opﬁortunlty to request a specific
change in character of discharge (for exanple, General
Di scharge to Honorable D scharge; Qher than Honor abl e
Di scharge to General or Honorable Discharge). A request for
review from an applicant who does not have an Honorabl e
Discharge will be treated as a request for a change to an
Honor abl e Di scharge unless the applicant requests a specific
change to anot her character of discharge.

b. Reason for discharge. Bl ock 5 of DD Form 293
provides an applicant an opportunity to request a specific
change in the reason for discharge. | f an applicant does
not request a specific change in the reason for discharge,
the DRB w Il presune that the request for review does not
I nvol ve a request for change in the reason for discharge.
Under its respon3|b|I|ty to examne the propriety and equity
of an apﬁllcant s discharge, the DRB will change the reason
for discharge if such a change | s warrant ed.

c. The applicant nust ensure that |ssues submtted
to the DRB are consistent wth the request for change in
di scharge set forth in block 5 of the DD Form 293. | f an

3-1
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anbiguity is created by a difference between an applicant’s
| ssue and the request in block 5 the DRB willrespondto
the issue in the context of the action requested in block 5.
In the case of a hearing, the DRB wll attenpt to resolve

the ambiguity under section 5., bel ow.

4, Request for consideration of specific issues. An
applicant may request the DRB to consider specific issues
which, in the opinion of the applicant, forma basis for
changing the character of or reason for discharge, or both.
In addition to the guidance set forth in this section, appli-
cants should consult the other sections in this enclosure
(particularly sections C., D., and E ) and enclosures 4
and 5 before submtting issues for consideration by the DRB.

a. Submi ssion of issues on DD Form 293. | ssues’
must be provided to the DRB on DD Form 293 before the DRB
cl oses the review process for deliberation.

(1) Issues nust be clear and specific. An
| ssue nmust be stated clearly and specifically in order to
enable the DRB to understand the nature of the issue and its
relationship to the applicant’s discharge.

(2) Separate listing of issues. Each issue
subm tted by an applicant should be |isted separately.
Subm ssion of a separate statenent for each issue provides
t he best neans of ensuring that the full inport of the issue

Is conveyed to the DRB.

(3) Use of DD Form 293. pbp Form 293 provides
applicants wth a standard format for submtting issues to
the DRB, and its use:

(A) Provides a nmeans for an applicant to
set forth clearly and specifically those matters that, in

t he opinion of the applicant, provide a basis for changing
t he discharge;

(B) Assists the DRB in focusing on those
matters considered to be inportant by an applicant;

(c% Assists the DRB in distinguishing
between a matter submtted by an applicant in the expectation

that it will be treated as a decisional i|issue under section E.,

below, and those matters submtted sinply as background or
supporting materials;

_ _ (D) Provides the applicant with greater
rights in the event that the applicant |ater submts a
conpl ai nt under paragraph D.1.c. of enclosure 5 concerning
t he decisional docunent;

3-2
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(E) Reduces the potential for disagreenent as
to the content of an applicant’s issue.

(4) Incorporation by reference. If the applicant
makes an additional witten subm ssion, such as a brief, in
support of the application, the applicant nmay incorporate by
reference specific issues set forth in the witten subm ssion
i n accordance wth the gui dance on DD Form 293. The reference
shal | be specific enough for the DRB to identify clearly the
matter being submtted as an issue. At a mninmm it shall
identify the page, paragraph, and sentence incorporated.
Because it IS to the applicant’s benefit to bring such issues
to the DRB's attention as early as possible in the review,
applicants who submt a brief are strongly urged to set forth
all such issues as a separate itemat the beginning of the
brief. If it reasonably appears that the applicant inadvertently
has failed expressly to incorporate an issue which the applicant
clearly identifies as an issue to be addressed by the DRB, the
EﬁB shall respond to such an issue under sections D. and E.,

el ow.

(5) Effective date of the new Form DD 293. Wth
respect to applications recelved before Novenber 2/, 1982, the DRB
shall consider issues clearly and specifically stated in accordance
wth the rules in effect at the tinme of submssion. Wth respect
to applications received on or after Novenmber 27, 1982, if the
applicant submts an obsolete Db Form 293, the DRB shall accept
t he application, but shall provide the applicant with a copy of
the new form and advise the applicant that it will only respond
BP | ssues submtted on the new formin accordance wth this

rective.

b. Relationship of issues to character of or reason for
di schar ge. [T the application applies to both character of
and reason for discharge, the applicant is encouraged, but not
required, to identify the issue as applying to the character of
or reason for discharge (or both). Unless the issue is directed
at the reason for discharge expressly or by necessary inplication,
the DRB w Il presunme that it applies solely to the character of
di schar ge.

c. Relationship of issues to the standards for discharge
review. The DRB reviews discharges on the basis of 1ssues of

propriety and equity. The standards used by the DRB are set

forth in enclosure 4. The applicant is encouraged to review
t hose standards before submtting any issue upon which the
appl i cant believes a change in discharge should be based.

_ (1) Issues concerning the equity of the discharge.
An issue of equity Is a matter that Tnvolves a determ nation
whet her a di scharge should be changed under the equity standards
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of enclosure 4. This includes any issue, submtted by the
applicant in accordance wth paragraph A.4.a., above, that iIs
addressed to the discretionary authority of the DRB.

(2) Issues concerning the propriety of a discharge.

An issue of propriety Is a matter that I nvolves a determ nation
whet her a di scharge shoul d be changed under the proprlety
standards of enclosure 4. This includes an applicant’s Issue,
submtted in accordance with paragraph A 4.a., above, in whi ch
the applicant’s position is that the discharge must be changed
because of an error in the discharge pertaining to a regulation,
statute, _constitutional provision, or other source of |aw
(including a matter that requires a determ nati on whet her,

under the circunstances of the case, action by mlitary authori -
ties was arbitrary, capricious, or an abuse of discretion).
Although a nunmerical reference to the regulation or other
sources of law alleged to have been violated is not necessarily
required, the context of the regulation or a description of the
procedures alleged to have been violated normally nust be set
forth in order to informthe DRB adequately of the basis for
the applicant’s position.

(3) The applicant’s identification of an issue.
The applicant is encouraged, but not required, to identify an
| ssue as pertaining to the proErlety or the equity of the
di scharge. This wll assist the DRB in assessing the relation-
ghﬂp of the issue to propriety or equity under paragraph E.l.c.,
el ow.

d. Citation of matter from deci si ons

The primary function of the DRB involves the exercise

of discretion on a case-by-case basis. See enclosure 4, subsec-
tion B.3. Applicants are not required to cite prior deci si ons
as the basis for a change in discharge. |f the applicant w shes
to bring the DRB's attention to a prior decision as background
or illustrative material, the citation should be placed in a
brief or other supporting docunents. | f, however, it is the
applicant’s intention to submt an issue that sets forth spe-
cific principles and facts froma specific cited decision, the
followng requirenents apply with respect to applications
received on or after Novenber 27, 1982.

(1) The issue nust be set forth or expressly
I ncorporated in the “Applicant’s Issue” portion of DD Form 293.

(2) If an applicant’s issue cites a prior decision
(of the DRB, another Board, an agency, or a court), the applicant
shal | describe the specific principles and facts that are
contained in the prior decision and explain the rel evance of
cited matter to the applicant’s case.
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(3) To ensure tinely consideration of principles
cited from unpublished opinions (including decisions naintained
by the Arnmed Forces Di scharge Review Board/ Corrective Board
Readi ng Roon), applicants nust provide the DRB with copies of
such decisions or of the relevant portion of the treatise,
manual , or simlar source in which the principles were discussed.
At the applicant’s request, such materials wll be returned.

(4) If the applicant fails to conply with the
requi renents in subparagraphs a.4.4.(1), (2) or (3), above, the
deci si onal docunent shall note the defect, and shall respond to
the issue wthout regard to the citation.

5. | dentification by the DRB of issues submtted by an
applicant. The applicant’s 1ssues shall be 1dentified In
accordance with this section after a review of the nmaterial s
not ed under subsection c.4., below 1s made.

a. Issues on DD Form 293. The DRB shall consider all
Itens submtted as Issues by an applicant on DD Form 293 (or
| ncorporated therein) in accordance wth paragraph a.4.a., above.
Wth respect to applications submtted before Novenber 27, 1982,
the DRB shall consider all issues clearly and specifically
stated in accordance with the rules in effect at the tine of
t he subm ssion.

b. Anmendnent of issues. The DRB shall not request or
I nstruct an applicant to amend or withdraw any matter submtted
by the applicant. Any anendnment or w thdrawal of an issue by
an applicant shall be confirnmed in witing by the applicant.
Nothing in this provision:

_ (1) Limts the DRB's authority to question an
applicant as to the neaning of such matter;

(2) Precludes the DRB from devel opi ng deci si onal
| ssues based upon such questions;

(3) Prevents the applicant from anending or with-
drawi ng such matter any tine before the DRB cl oses the review
process for deliberation; or

(4) Prevents the DRB from presenting an appli cant
wth a list of proposed decisional issues and witten inforna-
tion concerning the right of the applicant to add to, anend,
or withdraw the applicant’s submission. The witten information
wll state that the applicant’s decision to take such action (or
decline to do so) wll not be used against the applicant in the
consi deration of the case.

c. Additional issues identified during a hearing. The
follow ng additional procedure shall be used during a hearing
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in order to pronbte the DRB' s understanding of an applicant’s
presentation. | f, before closing the case for deliberation,
the DRB believes that an applicant has presented an issue not
|isted on DD Form 293, the DRB may so informthe applicant, and
the applicant nmay submit the issue in witing or add additi onal
witten issues at that tinme. This does not preclude the DRB

from devel oping its own decisional issues.

6. Notification of possible bar to benefits. Witten noti-
fication shall be made to each applicant whose record indicates
a reason for discharge that bars-recei pt of benefits under 38
U.S.C. ‘3103(a) (reference (c)). This notification will advise
t he anIicant that separate action by the Board for Correction
of Mlitary or Naval Records or the Veterans Adm nistration may
confer eligibility for VA benefits. Regarding the bar to bene-
fits based upon the 180 days consecutive unauthorized absence,
the follow ng applies:

a. Such absence nust have been included as part of
the basis for the applicant’s discharge under other than
honorabl e conditions.

b. Such absence is conputed wthout regard to the
applicant’s normal or adjusted expiration of term of service.

B. CONDUCT OF REVI EWS

1. Menbers. As designated by the Secretary concerned, the
DRB and its panels, if any, shall consist of five nmenbers. One
menber of the DRB shall be desi%Pated as the president and may
serve as a presiding officer. her officers may be designated
to serve as presiding officers for DRB panels under regulations
prescribed by the Secretary concerned.

2. Locations. Reviews by a DRB will be conducted in the
NCR and such other |ocations as designated by the Secretary
concer ned.

3. Types of review. An applicant, upon request, is
entitled to:

a. Record review A review of the application, avail-
abl e service records, and additional docunents (if any) submt-
ted by the applicant.

b. Hearing. A review involving an appearance before
the DRB by the applicant or counsel or representative (or both).

4. Applicant's expenses. Unl ess ot herwi se specified by
law or regulation, expenses incurred by the apglicant?
W t nesses, counsel or representative wll not be paid by the
Depart nent of Defense.

3-6
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5, Wthdrawal of application. An applicant shall be
permtted to wthdraw an application w thout prejudice at
any tinme before the schedul ed review.

b. Failure to appear at a hearing or respond to a sched-
uli ng noti ce.

a. Except as otherw se authorized by the Secretary
concerned, further opportunity for a hearing shall not be
made available in the follow ng circunstances to an applicant
who has requested.a hearing:

(1) When the applicant has been sent a letter
containing the nonth and | ocation of a proposed hearing and
fails to make a tinely response; or

(2) When the applicant, after being notified by
letter of the time and pl ace of the hearing, fails to appear
at the aﬁpointed time, either Ferson or b¥ representatlve
wi t hout having nmade a prior, tlne y request for a continuation,
post ponenent, or w thdrawal.

b. In such cases, the applicant shall be deened to
have waived the right to a hearing, and the DRB shall conplete
its review of the discharge. Further request for a hearing
shall not be granted unless the applicant can denonstrate
that the failure to appear or respond was due to circunstances
beyond the applicant’s control.

7. Continuance and postponements

a. A continuance of a discharge review hearing may
be authorized by the president of the DRB or presiding officer
of the panel concerned, provided that such continuance is of
reasonabl e duration and is essential to achieving a full and
fair hearing. Wen a proposal for continuance is indefinite,

t he pending application shall be returned to the applicant
wth the option to resubmt when the case is fully ready for
revi ew.

b. Postponenents of schedul ed reviews nornally
shall not be permtted other than for denonstrated good and
sufficient reason set forth by the applicant in a tinely
manner, or for the convenience of the governnent.

8. Reconsideration. A discharge review shall not be subject
to reconsideration except:

a. Wien the only previous consideration of the case
was on the notion of the DRB;
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b. Wen the original discharge review did not involve
a hearing and a hearing is now desired, and the provisions of
subsection B.6. of this enclosure do not apply;

c. \Wen changes in discharge policy are announced
after an earlier review of an applicant’s discharge, and the
new policy is made expressly retroactive;

d. Wen the DRB determnes that policies and procedures
under which the applicant was discharged differ in materi al
respects. from policies and procedures currently applicable on a
Service-w de basis to discharges of the type under consi dera-
tion, provided that such changes in policies or procedures
represent a substantial enhancenent of the rights afforded a

respondent in such proceedi ngs;

e. Wen an individual-is to be represented by a counsel
or representative, and was not so represented in any previous
consi deration of the case by the DRB;

f. When the case was not previously considered under
uni f orm standards published pursuant to P.L. 95-126 (refer-
ence (c)) and such application is nmade within 15 years after
the date of discharge; or

9« On the basis of presentation of new, substantial,
rel evant evidence not available to the applicant at the tine of
the original review The decision whether evidence offered by
an applicant in support of a request for reconsideration is in
fact new, substantial, relevant, and was not available to the
applicant at the time of the original review wi || be based on a
conpari son of such evidence with the evidence considered in the
previous discharge review. |f this conparison shows that the
evi dence submtted woul d have had a probable effect on matters
concerning the propriety or equity of the discharge, the request
for reconsideration shall be granted.

9. Availability of records and docunents

a. Before applying for discharge review, potenti al
applicants or their designated representatives nmay obtain
copies of their mlitary personnel records by submtting a
General Services Admnistration Standard Form 180, “Request
Pertaining to Mlitary Records,” to the National Per sonnel
Records Center (NPRC), 9700 Page Boul evard, St. Louis, MO
62132. Once the application for discharge review (DD Form 293)
s submtted, an applicant’s mlitary records are forwarded to
t he DRBs where they cannot be reproduced. Subm ssion of a
request for an applicant’s mlitary records, including a request
under the Freedom of Information Act (reference (h) ) or Privacy
Act (reference (i)) after the DD Form 293 has been submtted,
shall result automatically in the tenporary suspension of
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processing of the application for discharge review until the
requested records are sent to an appropriate |ocation for
copying, are copied, and are returned to the headquarters of
the DRB. Processing of the application shall then be resuned
at whatever stage of the discharge review process is practicable.
Applicants are encouraged to submt any request for their mli-
tary records before applying for discharge review rather than
after submtting DD Form 293, to avoid delays in processing of
applications and scheduling of reviews. Applicants and their
counsel also may examne their mlitary personnel records at
the site of their schedul ed review before the hearing. DRBs
shall notify applicants of the dates the records are avail able
for examnation in their standard scheduling information.

b. If the DRB is not authorized to provide copies of
docunments that are under the cognizance of another governmnent
department, office, or activity, applications for such inforna-
tion nust be nade by the applicant to the cognizant authority.
The DRB shall advise the applicant of the mailing address of
t he governent departnment, office, or activity to which the
request should be subni tt ed.

c. |If the official records relevant to the discharge
review are not avail able at the agency having custody of the
records, the apPIicant shall be so notified and requested to
provide such intformati on and docunents as may be desired in
support of the request for discharge review. A period of not
| ess than 30 days shall be allowed for such docunents to be
submtted. At the expiration of this period, the review may be
conducted with information available to the DRB.

d. A DRB may take steps to obtain additional evidence
that is relevant to the discharge under consideration beyond
that found in the official mlitary records or submtted by the
applicant, if a review of ava:lable evidence suggests that it
woul d be |nconplete w t hout the additional information, or when
t he applicant presents testinony or docunents that require
additional information to evaluate properly. Such information
shall be made available to the applicant, upon request, with
appropriate nodifications regarding classified material .

(1) In any case heard on request of an applicant,
the DRB shall provide the applicant and counsel or representa-
tive, if any, at a reasonable tine before initiating the
deci sion process, a notice of the availability of all regula-
tions and docunents to be considered in the discharge review,
except for docunments in the official personnel or nedical records
and any docunents submitted by the applicant. The DRB shall also
notify the applicant or counsel or representative (a) of the

I ght to exam ne such docunents or to be provided with copies
of t he docunents upon request; (b) of the date by which such
requests mnust be received,; and (c) of the opportunity to respond
wi thin a reasonabl e perlod of time to be set by the DRB.
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(2) When necessary to acquaint the applicant with
t he substance of a classified docunent, the classifying authority,
on the request of the DRB, shall prepare a summary of or an
extract fromthe docunent, deleting all references to sources
of information and other matters, the disclosure of which, In
the opinion of the classifying authority, would be detrinental
to the national security interests of the United States. Should
preparation of such summary be deenmed inpracticable by the classi-
fying authority, information fromthe classified source shall not
be considered by the DRB in its review of the case.

f. Regulations of a MIlitary Departnent nmay be obtained
at many installations under the jurisdiction of the Mlitary
Departnent concerned or by witing to the foll ow ng address:

DA Mlitary Review Boards Agency
Attention: SFBA (Readi ng Room

Room 1E520
WAshi ngt on, D.C. 20310

10. Recorder/Secretary or Assistant. Such a person shall be
designated to assist In the functioning of each DRB in accordance
W th-the procedures prescribed by the Secretary of the Mlitary
Department concer ned.

11.  Hearings. Hearings (including hearing exam nations)
that are conducted shall recognize the rights of the individual
to privacy. Accordingly, presence at hearings of individuals
ot her than those required shall be Iimted to persons authorized
by the Secretary concerned or expressly requested by the appli-
cant, subject to reasonable |limtations based upon avail able
s ace. If, in the opinion of the presiding officer, the presence
ot her individuals could be prejudicial to the interests of
the applicant or the government, hearings nmay be held in closed
sessi on.

12. Evi dence and testi nony

a. The DRB may consider any evidence obtained in
accordance with this Drective.

b. Formal rules of evidence shall not be applied in
DRB proceedings. The presiding officer shall rule on nmatters
of procedure and shall ensure that reasonabl e bounds of rele-
vancy and materiality are maintained in the taking of evidence
and presentation of wtnesses.

c. Applicants undergoing hearings shall be permtted
to make sworn or unsworn statenents, if they so desire, or to
| ntroduce W tnesses, docunents, or other information on their
behal f, at no expense to the Departnent of Defense.
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d. Applicants may al so nake oral or witten argunents
personal |y or through counsel or representatives.

e. Applicants who present sworn or unsworn statenents

and wi tnesses nay be questioned by the DRB. All testinony
shall be taken under oath or affirmation unless the applicant
specifically requests to make an unsworn statenent.

f. There is a presunption of regularity in the conduct
of governnental affairs. This presunption can be applied in
any review unless there is substantial credible evidence to
rebut t he presunption.

c. DEC SI ON PROCESS

1. The DRB or the DRB panel, as appropriate, shall neet in

pl enary session to review di scharges and exercise its discretion

on a case-by-case basis in applying the standards set forth in
encl osure 4.

2. The presiding officer is responsible for the conduct of
the discharge review. The presiding officer shall convene,

recess, and adjourn the DRB panel as appropriate and shall
mai ntain an atnosphere of dignity and decorumat all tines.

3.  Each DRB nenber shall act under oath or affirmation
requiring careful, objective consideration of the application.
DRB nmenbers are responsible for eliciting all facts necessary
for a full and fair hearing. They shall consider all infornma-
tion presented to themby the applicant. In addition, they
shal |l consider available Mlitary Service and health records,
togetiier Wi th other records that may be in the files of the
Mlitary Departnent concerned and relevant to the issues before
the DRB, and any other evidence obtained in accordance with
this Directive.

4.  The DRB shall identify and address issues after a
review of the follow ng material obtained and presented in
accordance wth this Directive and the inplenmenting instruc-
tions of the DRB: available official records, docunentary
evi dence submitted by or on behalf of an applicant, presenta-
tion of a hearing examination, testinony by or on behalf of an
applicant, oral or witten argunents presented by or on behal f
of an applicant, and any other relevant evidence.

5. If an applicant who has requested a hearing does not
respond to a notification letter or does not appear for a
schedul ed hearing, the DRB nmay conplete the review on the basis
of material previously submtted.
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6. Application of standards

a. \Wen a DRB determnes that an applicant’s discharge
was i nproper (enclosure 4, section B.), the DRB will determne
whi ch reason for discharge shoul d have been assi gned based upon
the facts and circunstances before the discharge authority,

i ncl udi ng the Service regul ati ons governing reasons for discharge
at the tinme the applicant was discharged. Unless it is also
determ ned that the di scharge was inequitable (enclosure 4,
section C.), the provisions as to characterization in the
regul ati on under which the applicant should have been di scharged
w Il be considered in determning whether further relief is

war r ant ed.

b. Wen the DRB determnes that an applicant’s discharge
was inequitable (see enclosure 4, section C ), any change wll
be based on the evaluation of the applicant’s overall record of
service and relevant regulations of the MIlitary Service of
whi ch the applicant was a nenber.

7. Voting shall be conducted in closed session, a mgjority
of the five nmenbers’ votes constituting the DRB deci sion.
Voting procedures shall be prescribed by the Secretary of the
Mlitary Departnent concerned.

8. Details of closed session deliberations of a DRB are
privileged information and shall not be divul ged.

9. There is no requirenment for a statenment of mnority views
in the event of a split vote. The mnority, however, % subm t
a brief statenent of its views under procedures est abl i shed by
the Secretary concerned.

10, DRBs may request advisory opinions fromstaff officers
of their MIlitary Departnments. These opinions are advisory in
nature and are not binding on the DRB in its decision-naking
process.

11.  The prelimnary determnations required by 38 u.s.C.
3103(e) (reference (c)) shall be nmade upon majority vote of
the DRB concerned on an expedited basis. Such determ nation
shal | be based upon the standards set forth in enclosure 4
of this Drective.

12. The DRB shall:

a. Address itenms submtted as issues by. the applicant
under section D., below
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b. Addr ess deci sional issues under section E., bel ow
and

c. Prepare a decisional docunent in accordance with
section H., bel ow

D.  RESPONSE TO | TEM5 SUBM TTED AS | SSUES BY THE APPLI CANT

1. General gquidance

a. |If an issue submtted by an applicant contains two
Or more _clearly separate issues, the DRB should respond to each
| ssue under the guidance of this paragraph as if it had been
set forth separately by the applicant.

b. If an applicant uses a “building block” approach
(that is, setting forth a series of conclusions on issues that
| ead to a single conclusion purportedlﬁ warranting a change in
the applicant’s discharge), normally there should be a separate
response to each issue.

C. Nothing in this paragraph precludes the DRB from
maki ng a single response to nultiple issues when such action
woul d enhance the clarity of the decisional docunent, but such
response nust reflect an adequate response to each separate
| ssue.

2. Decisional issues. &an itemsubmtted as an issue by an
applicant in accordance with this Drective shall be addressed
as a decisional issue under section E., below, in the follow ng
Ci rcunst ances:

a. \Wien the DRB decides that a change in discharge
shoul d be granted, and the DRB bases its decision in whole or
in part on the applicant’s issue; or

b. When the DRB does not provide the applicant with
the full change in discharge requested, and the decision is
based in whole or in part on the DRB's di sagreenent on the
merits with an issue submtted by the applicant.

3. Response to itens not addressed as deci sional issues

a. |If the applicant receives the full change in dis-
charge requested (or a nore favorable change), that fact shall

be noted and the basis shall be addressed as a deci sional
issue. No further response is required to other issues sub-
mtted by the applicant.

b. If the applicant does not receive the full change in
di scharge requested with respect to either the character of or
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reason for discharge (or both), the DRB shall address the itens
submtted by the applicant under section E., bel ow (decisional
| ssues) unless one of the follow ng responses is applicable:

(1) Duplicate issues. The DRB may state that there
Is a full response to the issue submtted by the applicant under
a specified decisional issue. This response may be used only
when one issue clearly duplicates another or the issue clearly
requi res discussion in conjunction wth another issue.

(2) Gtations wthout principles and facts. The
DRB may state that the applicant’s i1ssue, which consists of a
citation to a decision without setting forth any principles and
facts fromthe decision that the applicant states are rel evant
to the applicant’s case, does not conply with the requirenents
of subparagraph a.4.4.(1), above.

(3) Unclear issues. The DRB may state that it can-
not respond to an Item submtted by the applicant as an issue
because the neaning of the itemis unclear. An issue is unclear
I f 1t cannot be understood by a reasonable person famliar wth
t he di scharge review process after a review of the materials
consi dered under subsection cC.4., above.

(4) Nonspecific issues. The DRB nmay state that it
cannot respond to an item submtted by the applicant as an issue
because it is not specific. A submssion is considered not
specific if a reasonable person famlar with the discharge review
process after a review of the materials considered under subsec-
tion c.4., above, can not determ ne the relationship between the
applicant’s subm ssion and the particular circunstances of the
case. This response may be used only if the submssion is
expressed in such general ternms that no other response is
applicable. For exanple, if the DRB disagrees wth the applicant
as to the relevance of matters set forth in the subm ssion, the
DRB normally wll set forth the nature of the di sagreenent under
t he guidance in section E., below, wth respect to decisional
Issues, or it wll reject the applicant’s position on the basis
of subparagraphs p.3.b.(1) or D.3.b.(2), above. |f the appli-
cant’s submi ssion is so general that none of those provisions is
aﬁplicable, then the DRB may state that it cannot respond because
the itemis not specific.

E. DEC SI ONAL | SSUES

1. Ceneral. Under the guidance in this section, the
deci si onal docunent shall discuss the issues that provide a
basis for the decision whether there should be a change in the
character of or reason for discharge. |n order to enhance
clarity, the DRB should not address matters other than issues
relied upon in the decision or raised by the applicant.
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a. Partial change. Wen the decision changes a dis-
charge, but does not provide the applicant wth the full change
I n di scharge requested, the decisional docunent shall address
both the issues upon which change is granted and the iIssues
upon which the DRB denies the full change requested.

b. Relationship of issue to character of or reason for
di scharge. Cenerally, the decisional docunment should specity

whet her a decisional issue applies to the character of or reason
for discharge (or both), but it is not required to do so.

~ C. Rel ati onship of an issue to propriety or equity

(1) If an applicant identifies an issue as pertaining
to both propriety and equity, the DRB wll consider it under both
st andar ds.

(2) If an applicant identifies an issue as pertailning
to the propriety of the discharge (for exanple, by citing a propri-
ety standard or otherw se claimng that a change in discharge is
required as a matter of law), the DRB shall consider the issue
solely as a matter of proprlet Except as provided in subpara-
graph E.1l.c.(4), below, the DR i's not required to consider such
an i1ssue under the equity standards.

(3) If the applicant’s issue contends that the DRB
IS required as a matter of lawto follow a prior decision by
setting forth an issue of propriety fromthe prior decision and
describing its relationship to the applicant’s case, the issue
shal | be considered under the propriety standards and addressed
under subsections E. 2. or E 3., bel ow

(4) If the applicant’s issue sets forth principles
of equity contained in a prior DRB decision, describes the
rel ationship to the applicant’s case, and contends that the DRB
s required as a matter of law to follow the prior case, the
deci si onal document shall note that the DRB is not bound by its
di scretionary decisions in prior cases under the standards in
encl osure 4. However, the principles cited by the applicant,
and the description of the relationship of the principles to
the applicant’s case, shall be considered under the equity
standards and addressed under subsections E. 5. or E.6., bel ow

(5) If the applicant’s issue cannot be identified
as a matter of propriety or equity, the DRB shall address it as
an issue of equity.

2.  Change of discharge: issues of propriety. |f a change
In the discharge Is warranted under the propriety standards in
encl osure 4, the decisional docunent shall state that concl usion
and list the errors or expressly retroactive changes in policy
that provide a basis for the conclusion. The decisional docunent
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shall cite the facts in the record that denonstrate the rel evance
of the error or change in policy to the applicant’s case. |f

t he change in discharge does not constitute the full change
requested by the applicant, the reasons for not granting the
full change shall be addressed under the guidance in subsec-

tions E.3. or E. 6., below

3. Denial of the full change requested: | ssues of propriety

a. |If the decision rejects the applicant’s position on
an issue of propriety, or if it is otherw se decided on the
basis of an issue of propriety that the full change in discharge
requested by the applicant is not warranted, the decisional
docunent shall note that concl usion.

b. The decisional document shall |ist reasons for its
concl usi on on each issue of propriety under the follow ng
gui dance:

(1) If a reason is based in whole or in part upon
a reqgul ation, statute, constitutional provision, judicial deter-
m nation, or other source of law, the DRB shall cite the perti-
nent source of law and the facts in the record that denonstrate
the rel evance of the source of law to the particular circunstances
in the case.

(2) If a reason is based in whole or in part on a
determ nation as to the occurrence or nonoccurrence of an event
or circunstance, including a factor required by applicable
Service regulations to be considered for determ nation of the
character of and reason for the applicant’s discharge, the DRB
shall make a finding of fact for each such event or circunstance.

(A) For each such finding, the decisional

docunent shall list the specific source of the information
relied upon. This nmay include the presunption of regularity
| N appropriate cases. If the information is listed in the

service record section of the decisional docunent, a citation
s not required.

(B If a finding of fact is made after con-
sideration of contradictory evidence in the record (including
information cited by the applicant or otherw se identified by
menbers of the DRB), the decisional docunent shall set forth
the conflicting evidence, set forth the basis for relying on
the presunption of regularity, and explain why the information
relied upon was nore persuasive than the information that was
rej ected. | f the presunption of regularity is cited as the
basis for rejecting such information, the decisional docunent
shall explain why the contradictory evidence was insufficient
to overcone the presunption. |n an appropriate case, the exPIan-
ation as to why the contradictory evidence was insufficient to
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overcone the presunption of regularity may consist of a statenent
that the applicant failed to provide sufficient corroborating

evi dence, or that the DRB did not find the applicant’s testinony
to be sufficiently credible to overcone the presunption.

(3) If the DRB disagrees with the position of the
applicant on an issue of propriety, the follow ng guidance

applies in addition to the guidance in subparagraphs E.3.b.(1)
and (2), above:

(A) The DRB may reject the applicant’s position
by explaining why it disagrees wth the principles set forth in
t he apgllcant s issue (including principles derived from cases
cgted y the applicant in accordance with paragraph a.4.4.,
above

(B) The DRB may reject the applicant’s position
by explaining why the principles set forth in the applicant’s
I ssue (including principles derived fromcases cited by the
applicant in accordance wth paragraph a.4.d4., above) are not
relevant to the applicant’s case.

(C The DRB may reject an applicant’s position
by stating that the applicant’s issue of propriety is not a
matter upon which the DRB grants a change in discharge, and by
provi ding an explanation for this position. Wen the appllcant
I ndi cates that the issue is to be considered in conjunction
W th one or nore other specified issues, the explanation wll
address all such specified issues.

(D) The DRB may reject the applicant’s position
on the grounds that other specified factors in the case preclude
granting relief, regardl ess of whether the DRB agreed with the
applicant’s p05|t|on

(E) If the applicant takes the position that
t he di scharge nust be changed because of an alleged error in a
record associated wth the discharge, and the record has not
been corrected by the organization wth primary responsibility
for corrective action, the DRB may respond that it will presune
the validity of the record in the absence of such corrective
action. |If the organization enpowered to correct the record is
within the Departnment of Defense, the DRB should provide the
applicant with a brief descrlptlon of the procedures for
requesting correction of the record. |f the DRB on its own
motion cites this issue as a decisional issue on the basis of
gqﬁlty, It shall address the issue under subsections D.5. or D.6.,
el ow.

(F) When an applicant’s issue contains a

general allegation that a certain course of action violated his
or her constitutional rights, the DRB may respond in appropriate
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cases by noting that the action was consistent wth statutory or
regul atory authority, and by citing the presunption of constitu-
tionality that attaches to statutes and regulations. If, on the
ot her hand, the applicant makes a sPecific chal l enge to the con-
stitutionality of the action by challenging the application of a
statute or regulation in a particular set of circunstances, it
s not sufficient to respond solely by citing the presunption of
constitutionality of the statute or regulation when the applicant
Is not challenging the constitutionality of the statute or regu-
| ati on. | nst ead, the response nust address the specific circum
stances of the case.

4, Denial of the full change in discharge requested when
propriety 1S not at ISsue. |f the applicant has not submtted
an 1ssue of propriety and the DRB has not otherw se relied uPon
an issue of propriety to change the discharge, the decisiona
document shall contain a statenent to that effect. The DRB
IS not required to provide any further discussion as to the
propriety of the discharge.

5. Change of discharqge: | ssues of equity. | f the DRB
concludes that a change in the discharge is warranted under the
equity standards in enclosure 4, the decisional docunent shall
| i st each issue of equity upon which this conclusion is based.
The DRB shall cite the facts in the record that denonstrate the
rel evance of the issue to the applicant’s case. |f the change in
di scharge does not constitute the full change requested by the
applicant, the reasons for not giving the full change requested
shal | be discussed under the guidance in subsection E.6., bel ow.

6. Denial of the full change in di scharge requested:
| ssues of equity

a. |f the DRB rejects the applicant’s position on an
| ssue of equity, or if the decision otherw se provides |ess than

the full change in discharge requested by t he applicant, the
deci si onal docunent shall note that concl usion.

b. The DRB shall list reasons for its conclusion on
each issue of equity under the follow ng guidance:

(1) If a reason is based in whole or in part upon
a regulation, statute, constitutional provision, judicial deter-
m nation, or other source of law, the DRB shall cite the perti-
nent source of |law and the facts in the record that denonstrate
the rel evance of the source of law to the exercise of discretion
on the issue of equity in the applicant’s case.

_ ~ (2) If areason is based in whole or in part on a
determ nation as to the occurrence or nonoccurrence of an event

or circunstance, including a factor required by_apPlicabIe
Service regulations to be considered for determnation of the

3-18



Aug 11, 82
1332. 28 (Encl 3)

character of and reason for the applicant’s discharge, the DRB
shall nmake a finding of fact for each such event or circunstance.

(A) For each such finding, the decisional

docurment shall list the specific source of the information
relied upon. This may include the presunption of regularity
In appropriate cases. If the information is listed in the

service record section of the decisional docunent, a citation
IS not required.

(B) If afinding of fact is nade after consider-
ation-of contradictory evidence in the record (including informa-
tion cited by the applicant or otherwi se identified by nmenbers of
the DRB), the decisional docunent shall set forth the conflicting
evidence, set forth the basis for relying on the presunption of
regularity, and explain why the information relied upon was nore
persuasive than the information that was rejected. | f the pre-
sunption of regularity is cited as the basis for rejecting such
I nformation, the decisional docunent shall explain why the con-
tradictory evidence was insufficient to overcone the presunption.
In an appropriate case, the explanation as to why the contradic-

tory evidence was insufficient to overcone the presunption of

regularity na¥ consi st of a statement that the applicant failed
to provide sufficient corroboratlng evi dence, or that the DRB

di d not find the applicant’s testinony to be sufficiently credi-
ble to overcone the presunption,

(3) I'f the DRB disagrees with the position of the
applicant on an issue of equity, the follow ng guidance applies
IQ addition to the guidance in subparagraphs E.6.b.(1) and (2),
above:

(A) The DRB may reject the applicant’s
position by explaining why it disagrees with the principles

set forth in the applicant’s issue (including principles
derived from cases cited by the applicant in accordance wth
paragraph A 4.d., above).

(B) The DRB may reject the applicant’s position
by explaining why the principles set forth in the applicant’s
| ssue (including principles derived fromcases cited by the
applicant) are not relevant to the applicant’s case.

(C The DRB may reject an applicant’s position
by explaining why the applicant’s issue Iis not a nmatter upon
which the DRB grants a change in discharge as a matter of equity.
When the applicant indicates that the issue is to be considered
In conjunction with other specified issues, the explanation wll
address all such specified issues.

(D) The DRB may reject the applicant’s position
on the grounds that other specified factors in the case preclude
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granting relief, regardless of whether the DRB agreed with the
applicant’s position.

(E) If the applicant takes the position that
t he di scharge should be changed as a matter of equity because
of an alleged error in a record associated with the discharge,
and the record has not been corrected by the organization with
primary resFonsibiIity for corrective action, the DRB nag respond
that it wll presune the validity of the record in the absence of
such corrective action. However, the DRB will consider whether
It should exercise its equitable powers to change the discharge
on the ba-sins of the alleged error. If it declines to do so, It
shall explain why the applicant’s position did not provide a
sufficient basis for the change in the discharge requested by
t he applicant.

(4) Wen the DRB concludes that aggravating factors
outweigh mtigating factors, the DRB nust set forth reasons such
as the seriousness of the offense, specific circunstances sur-
roundi ng the offense, nunber of offenses, lack of mtigating
circunstances, or simlar factors. The DRB is not required,
however, to explain why it relied on any such factors unl ess
the applicability or weight of such a factor is expressly
rai sed as an issue by the applicant.

(5 If the applicant has not submtted any issues
and the DRB has not otherwi se relied upon an issue of equity
for a change in discharge, the decisional docunent shall con-
tain a statement to that effect, and shall note that the major
factors upon which the discharge was based are set forth in the
service record portion of the decisional docunent.

F. THE RECOVMENDATI ON OF THE DRB PRESI DENT

1. General. The president of the DRB may forward cases for
consideration by the Secretarial Review ng Authority (SRA) under
rul es established by the Secretary concerned. There is no
requi renment that the President submit a recommendati on when a
case is forwarded to the SRA, | f the president nakes a recom
mendation wth respect to the character of or reason for dis-
charge, however, the recommendation shall be prepared under the
gui dance in subsection F.2., bel ow.

2. Format for recommendati on. | f a recomendation is pro-
vided, it shall contain the president’s views whether there
shoul d be a change in the character of or reason for discharge
(or both). If the president recomends such a change, the
particul ar change to be nmade shall be specified. The recomen-
dation shall set forth the president’s position on decisional
| ssues and issues submtted by the applicant under the follow ng
gui dance:
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a. Adoption of the DRB's deci sional document. The
recommendation may state that the president has adopted the
deci si onal docunment prepared-by the majority. The president
shall ensure that the decisional docunent neets the requirenents
of this enclosure.

b. Adoption of the specific statements fromthe nmpjority.
| f the President adopts the views of the majority only 1 n part,
the recommendation shall cite the specific matter adopted from
the mpjority. |If the president nodifies a statenent submtted
by the majority, the recommendation shall set forth the
modi fi cati on.

c. Response to issues not included in natter adopted
fromthe majority. The recommendation shall set torth the

el ol

followmng if not adopted in whole or in part fromthe majority:

_ _ (1) The issues on which the president’s recomenda-
tion is based. Each such decisional issue shall be addressed
by the president under section E., above,

_ (2) The president’s response to itens subnmitted as
| ssues by the applicant under section D., above.

(3) Reasons for rejecting the conclusions of the
majority wth respect to decisional issues which, if resolved
in the applicant’s favor, would have resulted in greater relief
for the applicant than that afforded by the president’s recomen-
dation. Such issues shall be addressed under the principles in
section E., above.

G ' SECRETARI AL REVI EW NG AUTHORI TY (SRA)

1. Review by the SRA. The Secretarial Review ng Authority

(SRA) is the Secretary concerned or the official to whom
Secretary’s discharge review authority has been del egat ed.

a. The SRA may review the foll ow ng types of cases
bef ore i ssuance of the final notification of a decision:

(1) Any specific case in which the SRA has an
| nt erest.

_ (2) Any specific case that the president of the
DRB believes is of significant interest to the SRA.

b. Cases reviewed by the SRA shall be consi dered under
the standards set forth in enclosure 4.

2. Processing the decisional docunent

a. The decisional docurment shall be transmtted by the
DRB president under section E., above.
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b. The follow ng gui dance applies to cases that have
been forwarded to the SRA except for cases reviewed on the DRB's
own notion wthout the participation of the applicant or the
applicant’s counsel:

(1) The applicant and counsel or representative,
| f any, shall be provided wth a copy of the proposed deci sional
docunent, including the DRB president’s recommendation to the
SRA, if any Classified information shall be summari zed.

(2) The applicant shall be provided with a reason-
able period of tinme, but not less than 25 days, to submt to
the SRA a rebuttal. An issue in rebuttal consists of a clear
and specific statenment by the applicant in support of or in
opposition to the statenents of the DRB or DRB president on
deci sional issues and other clear and specific Issues that were
submtted by the apgllcant I n accordance with paragraph A 4.a.
The rebuttal shall be based solely on matters 1n the record
before when the DRB closed the case for deliberation or in the
president’s recommendati on.

3. Review of the decisional docunent. |f corrections in
t he decisional docunent are required, the decisional docunent

shall be returned to the DRB for corrective action. The correc-

ted decisional docunent shall be sent to the applicant (and
counsel, if any), but a further opportunity for rebuttal is

not required unless the correction produces a different result
or includes a substantial change in the discussion by the DRB
(or DRB president) of the issues raised by the majority or the

appl i cant.

4,  The Addendum of the SRA.  The decision of the SRA shall
be in witing and shall be appended as an addendumto the
deci si onal docunent under the guidance in this subsection.

a. The srRA's decision. The addendum shall set forth
the SRA'S decision whether there will be a change in the charac-
ter of or reason for discharge (or both); if the SRA concl udes
that a change is warranted, the partlcular change to be nade
shall be specified. If the SRA adopts the decision recomended
by the DRB or the DRB president, the decisional docunment shall
contain a reference to the matter adopt ed.

b. Discussion of issues. | n support of the SRA'S
deci sion, the addendum shall set forth the srRa's position on
deci sional issues, itens submtted as issues by an applicant in
accordance wth paragraph A.4.a., above, and issues raised by
the DRB and the DRB president in accordance with the foll ow ng
gui dance:

(1) Adoption of the DRB president’s recomendati on.
The addendum nay state that the SRA has adopted the DRB president’s
reconmendat i on.
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(2) Adoption of the DRB s proposed deci sional
docunent. The addendum may state that the SRA has adopted the
proposed deci si onal document.prepared by the DRB.

(3) Adoption of specific statements fromthe nmpjority

or the DRB president. [|f the SRA adopts the views of the DRB or
the DRB president only in part, the addendum shall cite the
specific statenents adopt ed. | f the SRA nodifies a statenent

subm tted bK the DRB or the DRB president, the addendum shall
set forth the nodification.

(4) Response to issues not included in matter
adopted”’ fromthe DRB or the DRB president. The addendum shal |

set forth the following if not adopted in whole or in part from
the DRB or the DRB president:

(A) Alist of the issues on which the SRA's
deci sion is based. Each such decisional issue shall be addres-
sed by the SRA under section E., above. This includes reasons
for rejecting the conclusion of the DRB or the DRB president
W th respect to decisional issues which, if resolved in the
applicant’s favor, would have resulted in change to the discharge

more favorable to the apﬁlicant than that afforded by the sra's
decision. Such issues shall be addressed under the principles

I n section E., above.

(B) The SRA's response to itens submtted as
| ssues by the applicant under section D., above.

c. Response to the rebuttal.

(1) If the SRA grants the full change in discharge
request ed b% the applicant (or a nore favorable change), that
fact shall be noted, the decisional issues shall be addressed
under section E., and no further response to the rebuttal is
required.

(2) If the SRA does not grant the full change in
di scharge requested by the applicant (or a nore favorable
change) , the addendum shall |ist each issue in rebuttal submt-
ted by an applicant in accordance with this section, and shall
set forth the response of the SRA under the follow ng gui dance:

(A) If the SRA rejects an issue in rebuttal,
the SRA may respond in accordance with the principles in
section E

(B If the matter adopted by the SRA provides
a basis for the sra's rejection of the rebuttal material, the

SRA may note that fact and cite the specific matter adopted
t hat responds to the issue in rebuttal.
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(C If the matter submtted by the applicant
does not neet the requirenents for rebuttal material in para-
graph B.2.b.(2), above, that fact shall be noted.

d. Index entries. Appropriate index entries shall

be prepared for the SRA's actions for matters that are not
adopted fromthe DRB's proposed decisional docunent.

H  THE DECI SI ONAL DOCUNMENT

A deci sional docunent shall be prepared for each review
At a minimum, this docunent shall contain:

1. The circunstances and character of the applicant’s
service as extracted from avail able service records, including
heal th records, and information provided by other Governnent
authorities or the applicant, such as, but not |imted to:

a. Information concerning the discharge at issue in
the review, including:

(1) Date (YYMMDD) of discharge
(2) Character of discharge
(3) Reason for discharge

(4) The specific regulatory authority under which
t he di scharge was issued.

h. Date (YYMMDD) of enli stnent

c. Period of enlistnent

d. Age at enlistnent

e. Length of service

f. Periods of unauthorized absence

9« Conduct and efficiency ratings (numerical or
narrative)

h. Hi ghest rank achieved
i. Awards and decorations
j. Educational |evel

k. Aptitude test scores
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1. Incidents of punishnent pursuant to Article 15,
Uni form Code of MIlitary Justice (reference (j)) (including
nature and date (YYMMDD) of offense or punishnent)

m Convictions by court-martia 1
n. Prior mlitary service and type of discharge received.

2. Alist of the type of documents submtted by or on behalf
of the applicant (including a witten brief, letters of recomen-
dation, affidavits concerning the circunstances of the discharge,
or other docunmentary evidence), if any.

3. A statenent whether the applicant testified, and a |i st
of the type of witnesses, if any, who testified on behalf of

t he applicant.

4, A notation whether the application pertained to the
character of discharge, the reason for discharge, or both.

5. The DRB's conclusions on the foll ow ng:

a. \Wiether the character of or reason for discharge
shoul d be changed.

b. The specific changes to be nade, if any.
6. A list of the itens submtted as issues on DD Form 293

or expressly incorporated therein and such other itens submtted
as issues by the applicant that are identified as inadvertently

omtted under subparagraph A.4.a.(4), above. If the issues are
| i sted verbatimon DD Form 293, a copy of the relevant portion
of the Form may be attached. |ssues that have been w thdrawn or

nmodified with the consent of the applicant need not be I|isted.

7. The response to the itens submtted as issues by the
appl i cant under the guidance in section D., above.

_ 8. A list of decisional issues and a di scussion of such
| ssues under the guidance in section E. , above.

9. Mnority views, if any, when authorized under rules of
the MIitary Departnent concerned.

10,  The recommendation of the DRB president when required
by section F., above.

11. The addendum of the SRA when required by section G,
above.

12.  Advisory opinions, including those containing factual
i nf ormati on, when such opinions have been relied upon for final
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deci sion or have been accepted as a basis for rejecting any of
the applicant’s issues. Such advisory opinions or rel evant
portions thereof that are not fully set forth in the discussion
of decisional issues or otherwse in response to itens submtted
as issues by the application shall be incorporated by reference.
A copy of opinions incorporated by reference shall be appended
to the decision and included in the record of proceedi ngs.

13. A record of the voting, including:

a. The nunber of votes for the DRB's decision and the
nunber of votes in the mnority, if any.

b. The DRB nember’s nanes (last name, first nane, MI.)

and votes. The copy provided to the applicant may substitute a
statenent that the-nanmes and votes will be nade available to
the applicant at the applicant’s request.

14. I ndex entries for each decisional issue under appropri-
ate categories listed in the index of decisions.

15. An authentication of the docunent by an appropriate
official.

. 1 SSUANCE OF DECI SI ONS FOLLOWN NG DI SCHARGE REVI EW

The applicant and counsel or representative, if any, shall
be provided with a copy of the decisional docunent and of any
further action in review. The applicant (and counsel, if any)
shall be notified of the availability of the conplaint process
under enclosure 5. Final notification of decisions shall be
| ssued to the applicant wwth a copy to the counsel or repre-
sentative, if any, and to the MIlitary Service concerned.

1. Notification to applicants, wth copies to counsel or
representatives, shall normally be made through the U S. Postal
Servi ce. Such notification shall consist of a notification of
decision, together with a copy of the decisional docunent.

2. Notification to the MIlitary Services shall be for the
pur pose of appropriate action and inclusion of review matter in
personnel records. Such notification shall bear appropriate
certification of conpleteness and accuracy.

3. Actions on review by superior authority, when occurring,

shal |l be provided to the applicant and counsel or representative
I n the sane nmanner as the notification of the review deci sion.

J. RECORD OF DRB PROCEEDI NG5S

1.  When the proceedings in any review have been concl uded,
a record thereof wll be prepared. Records may include written
records, electromagnetic records, videotape recordings, or a
combi nation thereof .
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2. At a mninmum the record will include the foll ow ng:
a. The application for review;

b. A record of the testinony in verbatim sunmari zed,
or recorded format the option of the DRB concerned;

c. Docunentary evidence or copies thereof, considered
by the DRB other than the MIlitary Service record,;

d. Briefs and argunents submtted by or on behalf of
t he applicant;

e. Advisory opinions considered by the DRB, if any;

f. The findings, conclusions, and reasons devel oped by
t he DRB;

g+ Notification of the DRB's decision to the cogni zant
custodi an of the applicant’s records, or reference to the noti-
fication document;

h. Mnority reports, if any;

i. A copy of the decisional docunent.

K. FINAL DI SPOSI TI ON OF THE RECORD OF PROCEEDI NGS

The original record of proceedings and all appendices there-
to, shall in all cases be incorporated in the MIlitary Service
record of the applicant and the Service record shall be returned
to the custody of the apPropriate records holding facility.

O her copies shall be filed and di sposed of in accordance with
appropriate MIlitary Service regul ations.

L. AVAILABILITY OF DI SCHARGE REVI EW BOARD DOCUMENTS FOR
| NSPECTI ON_AND _COPYI NG

1. A copy of the decisional docunent prepared in accordance
wth section p. of this enclosure shall be nmade avail able for
public inspection and copying pronptly after a notice of final
decision IS sent to the applicant.

2. To prevent a clearly unwarranted invasi on of personal
privacy, identifying details of the applicant and other persons
w Il be deleted from docunents nmade avail able for public inspec-
tion and copyi ng.

a. Names, addresses, social security nunbers, and
Mlitary Service nunbers nust be deleted. Witten justification
shall be made for all other deletions and shall be available for
public inspection.
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b. Each DRB shall ensure that there is a neans for
rel ating a deci sional docunent nunber to the nanme of the appli-
cant to permt retrieval of the-applicant’s records when required
I n processing a conplaint under enclosure 5.

3. Any other privileged or classified material contained
in or appended to any docunents required by this Directive. to
be furnished the applicant and counsel or representative or
made available for public inspection and copying may be del eted
therefromonly if a witten statenent of the basis for the dele-
tions is provided the applicant and counsel or representative
and nade available for public inspection. It is not intended
that the-statenent be so detailed as to reveal the nature of the
w thheld material.

4, DRB docunents nmade available for public inspection and
copying shall be located in the Arned Forces Discharge Review
Correction Board Reading Room  The docunents shall be indexed
in a usable and concise formso as to enable the public, and
t hose who represent applicants before the DRBs, to isolate from
all these decisions that are indexed, those cases that may be
simlar to an applicant’s case and that indicate the circum
stances under or reasons for (or both) which the DRB or the
Secretary concerned granted or denied relief.

a. The reading file index shall include, in addition to
any other itens determ ned by the DRB, the case nunber, the date,
character of, reason and authority for the discharge. It shall

al so include the decisions of the DRB and review ng authority,
i f any, and the issues addressed in the statenent of findings,

concl usi ons, and reasons.

b. The index shall be maintained at sel ected permanent
| ocations throughout the United States. This ensures reasonable
avai lability to anllcants at |east 30 days before a traveling
panel review. | st of these locations shall be published in
the Federal Register by the Departnent of the Arnmy. The index
shal |l also be nade available at sites selected for traveling
panel s or hearing exam nations for such periods as the DRB or a
hearing exam ner is present and in operation. An applicant who
has requested a traveling panel review or a hearing exam nation
shal | be advised in the notice of such review of the pernmanent

| ndex | ocati ons.

c. The Arnmed Forces Discharge Review Correction Board
Readi ng Room shall publish indexes quarterly for all DRBs. All
DRBs shal |l be resPonS|bIe for timely subm ssion to the Reading
Room of individual case information required for update of the
| ndexes. In addition, all DRBs shall be responsible for subm s-
sion of new i ndex categorles based upon published changes in
policy, procedures, or standards. These indexes shall be avail -
able for public inspection or purchase (or both) at the Reading
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Room \Wen the DRB has accepted an application, information
concerning the availability of the index shall be provided in
the DRB's response to the application.

d. Copies of decisional docunents wll be provided to
| ndi vidual s or organi zations outside the NCR in response to
written requests for such docunments. Although the Reading Room
shall try to nmake tinely resPonses to such requests, certain
factors such as the length of a request, the volune of other
pendi ng requests, and the inpact of other responsibilities of
the staff assigned to such duties nay cause some delays. A fee
may be charged for such docunents under appropriate DoD and
Department of the Arny directives and regul ations. The nmanual
t hat acconpani es the index of decisions shall notify the public
that if an applicant indicates that a review is scheduled for a
specific date, an effort wll be nade to provide requested
deci si onal docunments before that date. The individual or organ-
| zation wll be advised if that cannot be acconpli shed.

e. Correspondence relating to matters under the cogni -
zance of the Reading Room (including requests for purchase of
| ndexes) shall be addressed to:

DA Mlitary Review Boards Agency
Attention: SFBA (Readi ng Room
Room 1E520

The Pent agon

Washi ngton, D.C. 20310.

M. PRIVACY ACT | NFORVATI ON

| nformation protected under the Privacy Act is involved
in the discharge review functions. The provisions of DoD
Directive 5400. 11 (reference (i)) shall be observed through-
8ut t he Processing of a request for review of discharge or
| sm ssal .

N. | NFORMATI ON REQUI REMENT

Each MIlitary Departnent shall provide the Deputy Assistant
Secretary of Defense ?Nllitary Per sonnel and Force Managenent)
DASD(MP&FM), O fice of the ASD(MRA&L), with a sem annual report
of discharge review actions in accordance wth enclosure 6.
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DI SCHARGE REVI EW STANDARDS

A.  OBJECTIVE OF REVI EW

The objective of a discharge reviewis to exam ne the pro-
priety and equity of the applicant’s discharge and to ef feet
changes, if necessary. The standards of review and the under-
lying factors that aid in determning whether the standards

are met shall be historically consistent wth criteria for
determ ning honorable service. No factors shall be established
that require automatic change or denial of a change in discharge.
Neither a DRB nor the Secretary of the MIlitary Departnent con-
cerned shall be bound by any nethodol ogy of weighting of the

factors in reaching a determnation. | n each case, the DRB or
the Secretary of the MIlitary Department concerned shall give
full, fair, and inpartial considerations to all applicable fac-

tors before reaching a decision. An applicant may not receive
a less favorabl e discharge than that issued at the tinme of
separation. This does not preclude correction of clerical

errors.

B. PROPRIETY

1. A discharge shall be deened proper unless, in the course
of discharge review, it is determned that:

a. There exists an error of fact, |law, procedure, or
di scretion associated wth the discharge at the tinme of issu-
ance; and that the rights of the applicant were prejudiced
t hereby (such error shall constitute prejudicial error if there
| S substantial doubt that the discharge woul d have renai ned
the same if the error had not been nade); or

b. A change in policy by the Mlitary Service of which
the applicant was a nmenber, made expressly retroactive to the
er of di scharge under conS|derat|on requires a change in
t di schar ge.

2. When a record associated with the discharge at the tine
of issuance involves a matter in which the primary responsibility
for corrective action rests wth another organi zation (for exanple,
anot her Board, agency, or court), the DRB wll recognize an error
only to the extent that the error has been corrected by the organi-
zation wth primary responsibility for correcting the record.

3. The primary function of the DRBis to exercise its
di scretion on issues of equity by review ng the individual
merits of each apﬁllcatlon on a case-by-case basis. Prior
decisions in which the DRB exercised its discretion to change
a di scharge based on issues of equity (including the factors
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cited in such decisions or the weight given to factors in such
deci sions) do not bind the DRBin its review of subsequent
cases because no two cases present the sane issues of equity.

4,  The follow ng applies to applicants who received | ess
than fully Honorable adm nistrative di scharges because of their
civilian m sconduct while in an inactive reserve conponent and
who were discharged or had their discharge reviewed on or after
April 20, 1971: the DRB shall either recharacterize the discharge
to Honorable w thout any additional proceedings or additional
proceedi ngs shall be conducted in accordance with the Court’s
Order of .December 3, 1981, in Wod v. Secretary of Defense
(reference (k)) to determ ne whether proper grounds exist for
t he i ssuance of a |ess than Honorable Di scharge, taking into
account that:

a. An Other than Honorable (fornerly undesirable)
Di scharge for an inactive reservist can only be based upon
civilian m sconduct found to have affected directly the per-
formance of mlitary duties;

b. A General Discharge for an inactive reservist can
only be based upon civilian m sconduct found to have had an
adverse inpact on the overall effectiveness of the mlitary,
including mlitary norale and efficiency.

c. EQUITY.

A di scharge shall be deened to be equitable unless:

1. In the course of a discharge review, it is determ ned
that the policies and procedures under which the applicant was
di scharged differ in material respects frompolicies and proce-
dures currently applicable on a Service-w de basis to discharges
of the type under consideration provided that:

a. Current policies or procedures represent a substan-
tial enhancenent of the rights afforded a respondent in such
proceedi ngs; and

b. There is substantial doubt that the applicant would
have received the sane discharge if relevant current policies
and Erocedures had been available to the applicant at the tinme
of the discharge proceedi ngs under consideration.

2. At the tine of issuance, the discharge was inconsistent
wth standards of discipline in the MIlitary Service of which
the applicant was a nenber.

3. In the course of a discharge review, it is determ ned
that relief is warranted based upon consideration of the appli-
cant’s service record and other evidence presented to the DRB
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viewed in conjunction with the factors listed in this subpara-
graph and the regul ati ons under which the applicant was dis-
charged, even though the discharge was determ ned to have
been otherw se equitable and proper at the tine of issuance.

Areas of consideration include, but are not limted to:

a. Quality of service, as evidenced by factors such
as:

(1) Service history, including date of enlist-
ment, period of enlistnment, highest rank achi eved, conduct
or efficiency ratings (nunerical or narrative);

(2) Awards and decorations;

(3) Letters of commendation or reprinmand,
(4) Conbat service;

(5) Wunds received in action;

(6) Records of pronotions and denotions;

(7) Level of responsibility at which the appli-
cant served;

(8 O her acts of nerit that may not have
resulted in a formal recognition through an award or commen-
dati on;

(9) Length of service during the service period
which is the subject of the discharge review,

(10) Prior mlitary service and type of discharge
recei ved or outstanding postservice conduct to the extent
that such matters provide a basis for a nore thorough under-
standi ng of the performance of the applicant during the
period of service which is the subject of the discharge
revi ew,

(11) Convictions by court-martial;

(12) Records of nonjudicial punishnent;

élB) Convictions by civil authorities while a mem
ber of the Service, reflected in the discharge proceedi ngs or
otherwise noted in mlitary service records;

(14) Records of periods of unauthorized absence;

_ ﬂ15) Records relating to a discharge instead of

court-martial.
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b. Capability to serve, as evidenced by factors
such as:

(1) Total capabilities. This includes an eval u-
ation of matters, such as age, educational |evel, and aptitude
scores. Consideration may al so be given whether the individual
met normal mlitary standards of acceptability for mlitary
service and simlar indicators of an individual’'s ability to
serve satisfactorily, as well as ability to adjust to mlitary
servi ce.

(2) Family and Personal Problenms. This includes
matters in extenuation or mtigation of the reason for dis-
charge that may have affected the applicant’s ability to
serve satisfactorily.

(3) Arbitrary or capricious action. This includes
actions by individuals 1n authority that constitute a clear
abuse of such authority and that, although not amounting to
prejudicial error, may have contributed to the decision to
di scharge or to the characterization of service.

(4) Discrimnation. This includes unauthorized
acts as docunented by records or other evidence.
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COVPLAI NTS CONCERNI NG DECI SI ONAL

A GENERAL

1. The procedures in this enclosure are established for
the sole purpose of ensuring that decisional docunents and
| ndex entries issued by the DRBs of the MIlitary Departnents
conmply with the decisional docunent and index entry principles
of this Directive.

2. This enclosure may be nodified or ‘supplenented by the
DASD(MP&FM) .

3. The follow ng persons may submt conplaints:

a. A fornmer nmenber of the Arned Forces (or the forner
menber’s counsel) with respect to the decisional docunent issued
in the fornmer nenber’s own case; and

b. A former nenber of the Armed Forces (or the forner
menber’s counsel) who states that correction of the decisional
docunment wil| assist the fornmer nenber in preparing for an

adm nistrative or judicial proceeding in which the fornmer nenber’s

own discharge will be at issue.

4, The Departnment of Defense is conmtted to processing
of conplaints within the priorities and processing goals set
forth in paragraph b.l1.c., below. This conmm tnent, however,
s conditioned upon reasonable use of the conplaint process
under the followng considerations. The DRBs were established
for the benefit of former nenbers of the Armed Forces. The
conpl aint process can aid such persons nost effectively if it
s used by former nenbers of the Arnmed Forces when necessary
to obtain correction of their own decisional docunents or to
prepare for discharge reviews. |f a substantial nunber of
conpl aints submtted by others interferes wth the ability of
the DRBs to process applications for discharge reviewin a
timely fashion, the Departnment of Defense will adjust the
processi ng goals to ensure that the system operates to the
primary advantage of applicants.

5. The pasD(Mp&FM) IS the final authority with respect to
action on such correspondence.

B. THE JO NI SERVI CE REVI EW ACTIVITY (JSRA)

A three nenber JSRA consisting of one judge advocate from
each Mlitary Departnment shall advise the DASD(MP&FM). The
operations of the JSRA shall be coordinated by a full-tine
adm nistrative director, who shall serve as recorder during
meetings of the JSRA. The nenbers and the adm nistrative

director shall serve at the direction of the DASD(MP&FM). -
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c. CLASSI FI CATI ON AND CONTROL OF CORRESPONDENCE

1. Address of the JSRA. Correspondence wth the OSD con-
cerni ng deci sional docunents or index entries issued by the
DkBs shall be addressed as foll ows:

Joint Service Review Activity
OASD(MRA&L) (MP&FM)
Washi ngton, D.C. 20301

2. Docketing. Al such correspondence shall be controlled
by the admnistrative director through the use of a uniform
docketing procedure.

3. Cassification. Correspondence shall be reviewed by
the adm nistrative director and categorized either as a com
plaint or an inquiry in accordance with the follow ng:

a. Conplaints. A conplaint is any correspondence in
which it is alleged that a decisional docunment issued by a DRB
or SRA contains a specifically identified violation of the
Stipulation of Dismssal, Settlenent Agreenment, or related
Oders in the Uban Law case (reference (1)) or the decisional
docunent or index entry principles of this Drective. A
conpl ai nant who alleges error with respect to a deci sional
docunent issued to another person is encouraged to set forth
specifically the grounds for determning that a reasonable
person famliar with the discharge review process can not under-
stand the basis for the decision. See subparagraph D.l1.a.(2),
bel ow

b. Inquiries. An inquiry is any correspondence other
than a conpl ai nt.

D. REVIEW OF COWPLAI NTS

1. @idance. The follow ng guidance applies to review of
conpl ai nts:

a. Standards. Conpl ai nts shall be considered under
the follow ng standards:

(1) The applicant's case. A conplaint by an appli-
cant with respect to the decisional docunent issued in the
applicant’s own di scharge review shall be considered under the
Stipulation of Dismssal in the Uban Law case (reference (1))
and ot her decisional docunent requirenments applicable at the
time the docunent was issued, including those contained in the
Settl| enment Agreenent and rel ated Orders (reference (1)), subject
to any limtations set forth therein wth respect to dates of
applicability. If the authority enpowered to take corrective
action has a reasonabl e doubt whether a decisional docunent
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meets applicable requirenments of the Uban Law case (refer-
ence ( 1)) or other applicable rules, the conplaint shall be
resolved in the applicant’s favor.

(2) Oher cases. Wth respect to all other com
plaints, the standard shall be whether a reasonabl e person
famliar wth the discharge review process can understand the
basis for the decision, including the disposition of issues
rai sed by the appllcant This standard is designed to ensure
that the conplaint process is not burdened with the need to
correct mnor errors in the preparation of decisional docunents.

b. Use of DD Form 293. Wth respect to any deci sional
docunment issued on or after Novenber 27, 1982, a conpl aint
alleging failure of the DRB to address adequately matter not
submtted on DD Form 293 or expressly | ncorporated therein wll
be resolved in the conplainant’s favor only if the failure to
deress the issue was arbitrary, capricious, or an abuse of

| scretion.

c. Scope of review. Wen a conplaint concerns a
specific issue I1n the applicant’s own discharge review, the
conpl aint review process shall involve a review of all the
evi dence that was before the DRB or SRA, including the testi-
mony and witten subm ssions of the applicant, to determ ne
whet her the issue was submtted, and if so, whether it was

addressed adequately with respect to the Stlpulatlon of
Dism ssal, Settlenent Agreenent, or related Orders in the

Urban Law case (reference (1)) and ot her aﬁpllcable provi si ons
of this Drective. Wth respect to all er conpl alnts about

specific issues, the conplaint review process na% be based
solely on the decisional document, except when the conpl ai nant
denonstrates that facts present in the review in question raise
a reasonable likelihood of a violation of applicable provisions
of the Stipulation of D smssal and a reasonable Person, fam |iar
with the discharge review process, could resolve the conpl aint
only after a review of the evidence that was before the DRB.

d. Allegations pertaining to an applicant's subm ssi on.
The follow ng additional requirenments apply to conpl ai nts about
nmodi fication of an applicant’s issue or the failure to list or
address an applicant’s issue:

(1) Wien the conplaint is submtted by the appli-
cant, and the record of the hearing is anbi guous on the ques-
tion whether there was a neeting of m nds between the applicant
and the DRB as to nodification or omssion of the issue, the
ambiguity will be resolved in favor of the applicant.
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(2) Wen the conplaint is submtted by a person
other than the applicant, it nust set forth facts (other than

the mere om ssion or nodification of an issue) denonstrating a
reasonabl e |ikelihood that the issue was omtted or nodifie

wi t hout the applicant’s consent.

(3) Wen the conplaint is rejected on the basis
of the presunption of regularity, the response to the conpl ai nt
must set forth the reasons why the evidence submtted by the
conpl ai nant was not sufficient to overcone the presunption.

(4) Wth respect to decisional docunents issued
on or after the effective date of the anendnents to encl osure 3,
any change in wording of an applicant’s issue which is effected
in violation of the principles set forth in paragraph A 5.Db.
of enclosure 3 constitutes an error requiring corrective action.
Wth respect to a decisional docunent issued before that date,
corrective action wll be taken only when there has been a
conplaint by the applicant or counsel with respect to the appli-
cant’s own deci sional docunent and it is determned that the
wor di ng was changed or the issue was omtted w thout the appli-

cant’s consent.

(5) If there are references in the decisional docu-
ment to matters not raised by the applicant and not otherw se
relied upon in the decision, there is no requirenent under the
Urban Law case (reference (1)) that such matters be acconpani ed
by a statenment of findings, conclusions, or reasons. For exanple,
when the DRB di scusses an aspect of the service record not raised
as an issue by the applicant, and the issue is not a basis for
the DRB's decision, the DRB is not required to discuss the
reasons for declining to list that aspect of the service record
as an issue.

e. duiddmce as to other types of conplaints. The
following guidance governs other specified types of conplaints:

(1) The Stipulation of Dismssal (reference (1))
requires only that those facts that are essential to the
decision be listed in the decisional docunent. The require-
ment for listing specified facts fromthe mlitary record was

not established until March 29, 1978, in DoD Directive 1332.28.
Deci si onal docunents issued prior to that date are sufficient

| f they neet the requirenents of the Stipulation.

(2) Wen an applicant submits a brief that contains
material in support of a proposed conclusion on an issue, the
DRB is not required to address each aspect of the supporting
material in the brief. However, the decisional docunent shoul d.
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permt the applicant to understand the DRB's position on the

| ssue and provide reviewng authorities with an explanation
that is sufficient to permt review of the DRB's deci Sion.
Wien an applicant submts specific issues and |ater nakes a
statenent before the DRB that contains matter in support of
that issue, it is not necessary to list such supporting matter
as a separate issue.

(3) For all decisional docunents issued before
Novenmber 27, 1982, failure to respond to an issue raised by an
applicant constitutes error unless it reasonably may be inferred
fromthe record that the DRB response relied on one of the
exceptions listed in enclosure 3, paragraph p.3.b., subpara-
graph E.3.b.(3) (C through (D), and subparagraphs E.6.b. (3)(C
through (D). [|f the decisional docunent supports a basis for
not addressing an issue raised by the applicant (for exanple,
If it is apparent that resolving the issue in the applicant’s
favor would not warrant an upgrade), there is no requirenent
In the Stipulation of Dismssal (reference (1)) that the
deci si onal docunment explain why the DRB did not address the
| ssue. Wth respect to decisional docunents issued on or after
Novenber 27, 1982, a response shall be prepared in accordance
wi th the decisional docunment principles set forth in enclosure 3.

(4) Wien a case is reviewed upon request of an
applicant, and the DRB upgrades the discharge to “Ceneral,”
the DRB nust provide reasons why it did not upgrade to
“Honorabl e” unless the applicant expressly requests |esser

relief. This requirenent applies to all requests for correc-
tive action submtted by an applicant with respect to his or
her decisional docunent. In all other cases, this requirenent

applies to decisional docunents issued on or after Novenber 9,
1978. When the DRB upgrades to Ceneral, its explanation for
not upgrading to Honorable may consist of reference to adverse
matter from the applicant’s mlitary record. Wen a discharge
| S upgraded to CGeneral in a review on the DRB's own noti on,
there is no requirenent to explain why the discharge was not
upgraded to Honorabl e.

o (5) There is no requirenent under the Stipulation
of Dismssal (reference (1)) to provide reasons for uncontested
findings. The foregoing applies to decisional docunents
i ssued before Novenber 27, 1982. Wth respect to deci sional
docunents issued on or after that date, the foll ow ng
gui dance applies wth respect to an uncontested issue of fact
that fornms the basis for a grant or denial of a change in
di scharge: the decisional docunent shall list the specific
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source of information relied upon in reaching the concl usion,
except when the information is listed in the portion of the
deci si onal docunment that sunmarizes the service record.

(6) The requirenments of enclosure 3, subpara-
graph E.3.b.(2)(B) and E.6.b.(2) (B) with respect to expl aining
use of the presunption of regularity apply only to deci sional
docunments issued on or after Novenber 27, 1982. \Wen a com
pl ai nt concerning a decisional docunent issued before that
date addresses the adequacy of the DRB s use of the presunption
of regularit%, or words having a simlar inport, corrective
action wll be required only If a reasonable person famliar
wth the discharge review process can not understand the basis
for relying on the presunption.

(7) When the DRB bal ances nmitigating factors against
aggravating factors as the reason for a conclusion, the Stipul a-
tion of Dismssal (reference (1)) does not require the statenent
of reasons to set forth the specific factors that were bal anced
| f such factors are otherw se apparent on the face of the deci-
sional docunent. The foregoing applies to decisional docunents
prepared before Novenber 27, 1982. Wth respect to decisional
docunents prepared after that date, the statenents addressing
deci sional issues in such a case will list or refer to the
factors supporting the conclusion in accordance wth enclosure 3,
paragraph E.6.Db.

f. Docunents that were the subject of a prior conplaint.

The following applies to a conplaint concerning. a decisional
docunent that has been the subject of prior conplaints:

(1) If the conplaint concerns a decisional docunent
that was the subject of a prior conplaint in which action was
conpleted, the conplainant will be informed of the substance
and disposition of the prior conplaint, and will be further
I nformed that no additional action wll be taken unless the
conplainant within 30 days denonstrates that the prior disposi-
tion did not produce a decisional docunent that conports wth
the requirements of subparagraph D.1.a.(1).

(2) If the conplaint concerns a decisional docu-
ment that is the subject of a pending conplaint, the conplain-
ant will be infornmed that he or she will be provided with the
results of the pending conplaint.

(3) These Ilimtations do not apply to the initial

conplaint submtted on or after the effective date of the amend-
ments to this enclosure by an applicant wth respect to his or
her own deci sional docunent.
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2. Duties of the administrative director. The admnistra-
tive director shall take the follow ng actions:

a. Acknow edge receipt of the conplaint;

b. Assign a docket nunber and note the date of receipt;
and

c. Forward the conplaint to the MIlitary Departnent
concerned, except that the case may be forwarded directly to

t he DASD(MP&FM) when the adm nistrative director makes an
initial determnation that corrective action is not required.

3. Adm nistrative processing. The follow ng guidance
applies to admnistrative processing of conplaints:

a. Conplaints normally shall be processed on a first-
in/first-out basis, subject to the availability of records,
pendi ng di scharge review actions, and the follow ng pr|0r|t|es

(1) The first priority category consists of cases
in which (A there is a pending discharge review and the com
plainant is the applicant; and (B) the conplainant sets forth
the rel evance of the conplaint to the conplainant’s pendi ng
di scharge review application.

(2) The second priority category consists of
requests for correction of the decisional docunent in the com
pl ai nant’s own di scharge revi ew case.

(3) The third priority category consists of com
plaints submtted by fornmer nmenbers of the Arnmed Forces (or
their counsel) who state that the conplaint is submtted to .
assi st the former menber’s subm ssion of an application for
revi ew.

(4) The fourth priority category consists of other
conplaints in which the conpl ai nant denonstrates that correction
of the decisional docunent wll substantially enhance .-the ability
of applicants to present a significant issue to the DRBs.

(5) The fifth priority category consists of all
ot her cases.

b. Conpl ai nants who request consideration in a priority
category shall set forth in the conplaint the facts that give
rise to the claimof placement in the requested category. |f
the conplaint is relevant to a pending discharge review In
whi ch the conplainant is applicant or counsel, the schedul ed
date of the review should be specified.

5- 1
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_ ~c. The administrative director is responsible for
moni toring conpliance wwth the follow ng processing goals:

(1) The administrative director nornally shall
forward correspondence to the MIlitary Departnent concerned
wthin 3 days after the date of receipt specified in the docket
nunber. Correspondence forwarded directly to the DASD( MP&FM
under paragraph D.2.c., above, normally shall be transmtted
wthin 7 days after the date of receipt.

(2) The Mlitary Departnment normally shall request
t he necessary records within 5 working days after the date of
receipt fromthe admnistrative director. The Mlitary Depart-
ment normally shall conplete action under subsection D.4., with
45 days after receipt of all necessary records. | f action by
the Mlitary Departnent is required under subsection D.9.,
normally it shall be conpleted within 45 days after action is
t aken by the DASD(MP&FM).

_ 93) The JSRA nornally shall conplete action under
subsection D.7. at the first nonthly nmeeting held during any
period commencing 10 days after the admnistrative director
receives the action of the MIlitary Departnent under

subsection D.5.

4) The DAsSD(MP&FM) nornally shall conplete action
under subsection D.8. wthin 30 days after action is taken by
the JSRA under subsection D.7. or by the adm nistrative director
under paragraph D.2.c.

(5) If action is not conpleted within the overall

processing goals specified in this paragraph, the conplai nant
shall be notified of the reason for the deFay by the adm nis-

trative director and shall be provided with an approxi mate
date for completion of the action.

d. If conplaints are subnmtted in any 30 day period
wth respect to nore than 50 decisional docunents, the adm nis-
trative director shall adjust the processing goals in light of
t he nunber of conplaints and di scharge review applications
pendi ng before the DRBs.

e. At the end of each nonth, the adm nistrative director
shall send each Mlitary Departnment a list of conplaints, if
any, in which action has not been conpleted within 60 days of
the docket date. The MIlitary Departnment shall informthe
adm nistrative director of the status of each case.
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4, Review of conplaints by the MIitary Departnents .

The MIlitary Departnent shall review the conplaint under the
following gui dance:

a. Rejection of conplaint. If the MIitary Departnent
determnes that all the allegations contained in the conpl aint
are not specific or have no nmerit, it shall address the allega-

tions using the format at attachnent 1 (Review of Conplaint).

b. Partial agreenent. If the MIlitary Depart nment
determ nes that sone of the allegations contained in the com
plaint are not specific or have no nerit and that sone of the
al l egations contained in the conplaint have nerit, it shall
address the allegations using the format at attachnent 1 and
its DRB shall take appropriate corrective action in accordance
w th paragraph D.4.e.

c. Full agreenent. |If the MIlitary Departnent deter-
mnes that all of the allegations contained in the conplaint
have nerit, its DRB shall take appropriate corrective action

I n accordance with paragraph D.4.e.

d. Qher defects. If, during the course of its review,
the MIlitary Departnent notes any other defects in the decisional
docunment or index entries (under the applicable requirenents of
the U ban Law case (reference (l)) or under this D rective), the
DRB shal| take appropriate corrective action under paragraph D.4.e.
This does not establish a requirenent for the MIlitary Departnent
to review a conplaint for any purpose other than to determ ne
whet her the allegations contained in the conplaint are specific
and have nerit; rather, it sinply provides a format for the
Mlitary Departnent to address other defects noted during the
course of processing the conplaint.

e. Appropriate corrective action. The follow ng pro-
cedures govern appropriate corrective action:

(1) If a conplaint concerns the decisional docunent
in the conplainant’s own discharge review case, aPpropriate cor -
rective action consists of anending the decisional docunent or
providing the conplainant with an opportunity for a new dis-
charge review. An anmended deci sional docunent will be provided
| f the applicant requests that formof corrective action.

(2) If a conplaint concerns a decisional docunent
involving an initial record review under the Special D scharge
Revi ew Program or the P.L. 95-126 (reference (c)) rereview pro-
gram appropriate corrective action consists of (A) anending the
deci si onal docunent; or (B) notifying the applicant and counsel,
i f any, of the opportunity to obtain a priority review using the
letter provided at attachnent 7. Wen the DRB takes corrective
action under this provision by anmending a decisional document,
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it shall notify the applicant and counsel, if any, of the oppor-
tunity to request a de novo review under the Special Di scharge
Revi ew Program or under P.L. 95-126 (reference (c)) rereview
program as appropriate.

(3) Wen corrective action is taken with respect
to a decisional docunent in cases prepared under P.L. 95-126
(reference (c)), the DRB nust address issues previously raised
by the DRB or the applicant during review of the sane case
during the SDRP only insofar as required by the follow ng
gui dance:

(a) When the DRB bases its decision upon
| ssues previously considered during the SDRP, the new deci sional
docunment under P.L. 95-126 (reference (c)) nust address those
| SSues;

(b) If, during consideration of the case under
P.L. 95-126 (reference (c)) the applicant presents issues pre-
viously considered during the SbrP, the new deci sional docunent
must address those issues; and

(¢c) If a decisional docunent concerning an
initial record review under reference (c) Is otherw se defective
and corrective action is taken after a request by the applicant
for a priority reviewin response to the letter at attachnment 7,
t he new deci sional docunment wl| address all issues previously
rai sed by the applicant during the SDRP.

(4) Except for cases falling under subpara-
graph p.4.e.(2), if a conplaint concerns a decisional docunent
I n which the applicant received an Honorabl e D scharge and the
full relief requested, if any, wth respect to the reason for
di scharge, appropriate corrective action consists of anendi ng
t he decisional docunent.

(5) In all other cases, appropriate corrective
action consists of anmending the decisional docunent or pro-
viding the applicant with the opportunity for a new review,
except that an anended deci sional docunent will be provided
when the conpl ai nant expressly requests that form of correc-
tive action.

f. Amended decisional docunents. One that reflects a
determ nation by a DRB panel (or the SRA) as to what the DRB
panel (or SRA) that prepared the defective decisional docunent
woul d have entered on the decisional docunent to support its
decision in this case.

(1) The action of the amending authority does not
necessarily reflect substantive agreement with the decision of
the original DRB panel (or SRA) on the nerits of the case.
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(2) A corrected decisional docunent created by
amendi ng a deci sional docunent in response to a conplaint wl|
be based upon the conplete record before the DRB (or the SRA)
at the time of the original defective statenent was issued,
including, if available, a transcript, tape recording, video-
tape or other record of a hearing, if any. The new deci sional
docunment wi | be indexed under categories relevant to the new
st at enents.

(3) Wen an anended decisional docunent is required
under subparagraph D.4.e.(1) or D.4.e.(4) and the necessar%
records cannot be |ocated, a notation to that effect wll be
made on the decisional docunent, and the applicant and counsel,

I f any, wll be afforded an opportunlty for a new review, and
the conplainant ‘“wll be informed of the action.

(4) When an anended decisional document is requested
under subparagraph D.4.e.(3) and the necessary records cannot be

| ocated, a notation to that effect will be made on the deci sional
docunent, and the conplainant wll be informed that the situation
precludes further action.

g. Tine limt for requesting a new review. An applicant
who is afforded an opportunity to request a new review may do so
W thin 45 days.

h. Interim notification. Wen the MIlitary Departnent
determ nes that sone or all of the allegations contained in the
conplaint are not specific or have no nerit but its DRB takes
corrective action under paragraphs p.4.b. or D.4.d., above, the

DRB's notification to the applicant and counsel, if any, and to
the conplainant, if other than the applicant or counsel, should
I nclude the follow ng or simlar wording: “This is in partlal

response to (your)/(a) conplaint to the Ofice of the Assistant
Secretary of Defense (Manpower, Reserve Affairs, and Logistics)
dated concerning Di scharge Review Board
deci si onal docunent . A Tinal response to (your)/(the)
conpl aint, which has been returned to the Ofice of the Assistant
Secretary of Defense (Manpower, Reserve Affairs, and Logistics)
for further review, will be provided to you in the near future.”

i. Final notification. Wen the D scharge Review Board
takes corrective action under paragraph D.4.c. and subsec-

tion p.9., its notification to the applicant and counsel, if any,
and to the conplainant, if other than the applicant or counsel,
shoul d include the following or simlar wording: “This is in

response to ({gur)/(a) conplaint to the Ofice of the Assistant
Secretary of fense (Manpower, Reserve Affairs, and Logistics)
dat ed concer ni ng - Di scharge Revi ew Boar d

deci si onal docunent
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5, Transmttal to the admnistrative director. The
Mlitary Department shall return the conplaint to the adm nis-
trative Director with a copy of the decisional docunent and,
when applicable, any of the follow ng docunents:

a. The “Review of Conplaint.”

b. A copy of the anendnment to the decisional docunent
and the acconpanying transmttal letter or letters to the appli-
cant and counsel, if any, and to the conplainant, if other
than the applicant or counsel.

c. A copy of the notification to the applicant and
counsel, if any, of the opportunity to request a new review,
and a copy of the notification to the conpl ai nant, if other
than the applicant or counsel, that the applicant has been
aut hori zed a new review.

6. Review by the admnistrative director. The adm nistra-
tive director shall review the conplalnt and acconpanyi ng docu-
ments to ensure the follow ng:

a. |If the Mlitary Departnent determ ned that any of
the allegations contained in the conplaint are not specific or
have no nerit, the JSRA shall review the conpl aint and acconpa-
nKin? docunents. The JSRA shall address the allegations using

ormat at attachnent 2 (Review of and Recommended Acti on
on Conplaint) and shall note any other defects in the decisional
docunment or index entries not previously noted by the Mlitary
Departnent. This does not establish a requirenent for the
JSRA to review such conplaints for any purpose other than to
address the allegations contained in the conplaint; rather, it
sinply provides a format for the JSRA to address ot her defects
noted in the course of processing the conplaint.

b. If the Mlitary Departnent determ ned that all of
the allegations contained in the conplaint have nerit and its
DRB anended the decisional docunent, the anended deci sional
docunment shall be subject to review by the JSRA on a sanple
basis each quarter using the format at attachnent 3 (Review of
any Recommendati on on Anmended Deci sional Docunent).

c. If the Mlitary Departnent determned that all of
t he aIIe?ations contained in the conplaint have nerit and its
DRB notified the applicant and counsel, if any, of the oppor-
tunity to request a new review, review of such corrective action

IS not required.

/. Review by the JsrRa. The JSRA shall neet for the purpose
of conducting the reviews required in paragraphs D.6.a. and
D.6.b., above, and D.9.c.(1), bel ow. The adm ni strative director
shal | call nEetlngs once a nonth, if necessary, or nore fre-
quently dependi ng upon the number of matters before the JSRA.
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Matters before the JSRA shall be presented to the nenbers by

the recorder. Each nenber shall have one vote in determ ning
matters before the JSRA, a majority vote of the nenbers deter-
mning all matters. Determnations of the JSRA shall be reported
to the DASD(MP&FM) as JSRA recommendations using the ﬁrespribed
format . |f a JSRA recommendation is not unani nobus, the mnority
menber may prepare a separate recommendation for consideration

by t he DASD(MP&FM) using the sane format. Alternatively, the
mnority nmenber may indicate ‘dissent“next to his signature

on the JSRA recommendat i on.

8. Review by the DASD(MP&FM). The DASD(MP&FM) Shall review
all recommendati ons of the JSRA and the adm nistrative director
as foll ows:

a. The DASH(MP&FM) shall review conplaints using the
format at Attachment 4 (Review of and Action on Conplaint).
The pasp{MP&FM) is the final authority in determ ning whether
the allegations contained in a conplaint are specific and have

merit. | f the DASD (MP&FM) determ nes that no further action
by the MIlitary Departnment is warranted, the conpl ai nant and
the Mlitary Departnent shall be so infornmed. |f the DASD(MP&FM)

determ nes that further action by the MIlitary Departnent is
required, the MIlitary Departnent shall be directed to ensure
that appropriate corrective action is taken by its DRB and the
conpl ai nant shall be provided an appropriate interimresponse.

b. The bpasD(MP&FM) shall review anended deci sional
docunents using the format at attachment 5 (Review of and Action
on Amended Decisional Docunent). The DASD(MP&FM) is the final
authority in determ ning whether an anended deci sional docunent
conplies wth applicable requirenents of the U ban Law case
(reference (1)) and, when applicable, this Directive. |If the
DASD(MP&FM) determ nes that no further corrective action by the
Mlitary Departnent is warranted, the Mlitary Departnent shall
be so inforned. | f the pasp(MP&FM) determ nes that further
corrective action by the MIlitary Departnent is required, the
Mlitary Departnment shall be directed to ensure that appropriate
corrective action is taken by its DRB.

c. It is noted that any violation of applicable require-
ments of the Urban Law case (reference (1)) is also a violation
of this Directive. However, certain requirenents under this
Directive are not requirenents under the Wban Law case. | f the
al l egations contained in a conplaint are determned to have
merit or if an amended decisional docunent is determned to be
defective on the basis of one of these additional requirenents
under this Directive, the DASD(MP&FM) determ nation shall
reflect this fact.
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9. Further action by the MIlitary Departnent

a. Wth respect to a determ nation by the DASD(MP&FM)
that further action by the MIlitary Departnment is required, its
DRB shal | take appropriate corrective action in accordance with

subsection D. 4.

b. The MIlitary Departnent shall provide the adm nis-
trative director with the foll ow ng docunents when relevant to
corrective action taken in accordance wth subsection D.4.,
above :

(1) A copy of the anendnment to the decisional docu-
ment and the acconpanying transmttal letter or letters to the
ﬁpllcant and counsel, if an and to the conplainant, if other
an the applicant or counsel.

(2) A copy of the notification to the applicant
and counsel, if any, of the opportunity to request a new review,
and a copy of the notification to the conpl ainant, if other than
the applicant or counsel, that the applicant has been aut hori zed
a new review.

C. The adm nistrative director shall review the docu-
nments relevant to corrective action taken in accordance wth
subsection D.4., above, and ensure the follow ng:

(1) If the DRB anended the decisional docunent,
t he anended deci sional docunent shall be subject to review by
t he JSRA on a sanple basis each quarter using the format at

attachnment 3 (Review of and Recommended Action on Anended
Deci si onal Docunent).

(2) If the DRB notified the applicant and counsel,
I f any, of the opportunity to request a new review, review of
such corrective action is not required.

10. Docurents required by the JSRA or DASD(MP&FM). Upon
request, the MIitary Departnment shall provide the adm nistra-
tive director with other documents required by the JSRA or the
DASD(MP&FM) i n the conduct of their reviews.

E. RESPONSES TO | NQUI RI ES

The follow ng procedures shall be used in processing inquiries:

1. The admnistrative director shall assign a docket nunber
to the inquiry.

2. The administrative director shall forward the inquiry
to the MIlitary Departnent concer ned.
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_ 3. The Mlitary Departnent shall prepare a response to the
inquiry and provide the admnistrative director with a copy of

t he response.

4, The MIlitary Departnment’s response shall include the
followng or simlar wording: “This Is in response to your
inquiry to the Ofice of the Assistant Secretary of Defense
( Manpower, Reserve Affairs, and Logistics) dated
concerni ng

F. 1 NDEXI NG

The DRB concerned shall reindex all anmended decisional docu-
ments and shall provide copies of the anendnents to the deci sional

docunents to the Arned Forces Discharge Review Correction Board
Readi ng Room

G DI SPCSI TI ON OF DOCUMENTS

The adm nistrative director is responsible for the disposi-
tion of all MIlitary Departnent, DRB, JSRA, and DASD(MP&FM)
docunments relevant to processing conplaints and inquiries.

H  REFERRAL BY THE GENERAL COUNSEL, DEPARTMENT OF DEFENSE

The Stipulation of Dismssal (reference (1)) permts U ban
Law plaintiffs to submt conplaints to the General Counsel, DoD,
for cooment. The Ceneral Counsel, DoD, may refer such conplaints
to the MIlitary Departnment concerned or to the JSRA for initial

comrent .
. DECI SI ONAL DOCUMENT AND | NDEX ENTRY PRI NCI PLES

The DasD(MP&FM) shall identify significant principles con-
cerning the preparation of decisional docunents and index entries
as derived from decisions under this section and ot her opinions
of the O fice of General Counsel, pob. This review shall be com
pleted not later than October 1 and April 1 of each year, or nore
frequently if deenmed appropriate by the pasbD(MP&FM). The signifi-
cant principles identified in the review shall be coordinated as
proposed as anendnents to the enclosures to this Directive.

J. I MPLEMENTATI ON_OF AMENDMENTS

The foll ow ng governs the processing of any correspondence
that is docketed prior to the effective date of anendnents to
this enclosure except as otherw se provided in such anendnents:

_ 1. Any further action on the correspondence shall be taken
in accordance with the anendnents; and

2. No revision of any action taken prior to the effective
date of such anendnents is required.
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REVI EW OF COVPLAI NT

Mlitary Departnent:

Deci si onal Document Nunber:

Name of Conpl ai nant:

Docket Number:

Date of this Review

1. Specific allegation(s) noted:

2. Wth respect in support of the conclusion, enter the
followng information:

a. Conclusion whether corrective action is required.

b. Reasons in support of the conclusion, including findings
of fact upon which the conclusion is based.

3. O her defects noted in the decisional docunent or index
entries:

(AUTHENTICATION)
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JO NT SERVI CE REVI EW ACTI VI TY

OFFI CE OF THE ASSI STANT SECRETARY OF DEFENSE
( MANPONER , RESERVE AFFAI RS, AND LOG STI CS)

Review by the Joint Service Review Activity

MIlitary Departnent:

Deci si onal Document Nunber:

Nanme of Conpl ai nant:

Name of Applicant:

Docket Nunmber:

Date of this Review

1. The Mlitary Department’s “Review of Conplaint” is attached as
enclosure 1.

2. Specific Allegations: See Part 1 of Mlitary Departnent’s “Review of
Complaint” (enclosure 1).

3. Specific allegation(s) not noted by the MIlitary Departnent:
4. With respect to each allegation, enter the follow ng information:
a. Conclusion as to whether corrective action is required.

b. Reasons in support of the conclusion, including findings of fact
upon which conclusion is based.

NOTE: |f JSRA agrees with the MIlitary Departnents, the JSRA
may respond by entering a statenent of adoption.

. Q her defects in the decisional docunent or index entries not noted
by the Mlitary Departnents:

6. Recommendat i on:

[ ] The conplainant and the MIlitary Departnment should be
informed that no further action on the conplaint is

war r ant ed.

[ 1 The MIlitary Departnment should be directed to take
corrective action consistent wwth the above comments.

Arny Menber, JSRA Navy Menber, JSRA

Al r Force Menber, JSRA Recorder, JSRA
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JO NT SERVI CE REVI EW ACTI VI TY

OFFI CE OF THE ASSI STANT SECRETARY OF DEFENSE
(MANPOWER, RESERVE AFFAI RS, AND LOGISTICS)

Revi ew of Anended Deci sional Docunent (Quarterly Review)

MIlitary Departnent:

Deci si onal Document Nunber:

Name of Conpl ai hant:

Nane of Applicant:

Docket Nunber:

Date of this Review

Reconmendat i on;

[ ] The anended deci sional docunment conplies wth
the requirenents of the Stipulation of D sm ssal
and, when applicable, DoD Directive 1332. 28.
The Mlitary Department should be inforned
that no further corrective action is warranted.

[ 1 The anmended decisional document does not conply
with the Stipulation of Dismssal or DoD Direc-
tive 1332.28 as noted herein. The Mlitary
Department should be directed to ensure that
corrective action consistent with the defects
noted is taken by its Discharge Review Board.

Arny Menber, JSRA Navy Menber, JSRA

Air Force Menber, JSRA Recorder, JSRA
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| TEM

[ 1 [ 1

1 [t

(1 (]

1 [
1 [
[1 [1[1
(1 [1[1
(1 [1 []
[1 [1[1
[1 [1]1
[1 [1]1
[1 [1[1
[1 [1[1
[1 [1][1
[1 [1[1

Date of Discharge

a. Date of discharge

b. Character of discharge

c. Reason for discharge

d. Specific regulatory
authority under which

di scharge was i ssued

Service data. (This require-

ment applies only in conjunc-
tion with Mlitary Departnent
| mpl ement ati on of General
Counsel, DoD, letter dated

July 20, 1977, or to discharge
revi ews conducted on or after
March 29, 1978.)

a. Date of enli stnent

h. Period of enlistnent

C. Age at enlistnent

d. Length of service

e. Peri ods of wunauthorized
absence*

f. Conduct and efficiency
ratings (nunerical and
narrative)*

g. Highest rank achieved

h. Awards and decorations*

. Educati onal | evel

j. Aptitude test scores
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DoD Directive 1332. 28,
encl osure 3, subsec-
tion H.1.; Stipulation
(Jan. 31, 1977)

para 5.A. (1) (d)(i)
(reference (1))

DoD Directive 1332. 28,
encl osure 3, subsec-
tion H.l.; Annex B,
(June_, 1982)

para 2-2

(reference (1))
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k. Art. 15s (including
nature and date of
of fense or punishnent)*

1. Convictions by court-
martial *

m Prior mlitary service
and type of discharge(s)
recei ved*

Reference to materials pre-

sented by applicant. (This

requirenent applies only to
di scharge reviews conducted
on or after March 29, 1978.)
a. Witten brief*

b. Docunentary evidence*

c. Testinony*

|tems submtted as issues.

(See 1ssues worksheet)

Concl usi ons. The deci si onal

docunent nust iadicate clearly
clearly the DRB's concl usion
concl usi on concer ni ng:

a. Determnation of whether a
di scharge upgraded under SDRP
woul d have been upgraded under
DoD Directive 1332.28. (This
applies only to mandatory re-
reviews under P.L. 95-126 or
Speci al Di scharge Review
Program (SDRP).

b. Character of discharge,

1
when applicable.

YES “RU "NA° | TEM
[1 11 [
(1 [1[1
[1 [1[1
[1 [1[1
(1 [1[1
[1 [1]1
[1 [1[1
(1 [1[1
[1 [1[1
(1 [1[1
[1 [1[1
[1 [1[1

c. Reason for discharge,

when applicable.2
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encl osure 2, subsec-
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(Jan. 31, 1977), para-
graph 5.A.(1)(d) (iv)
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YES

NO NA

[ 1

[ 1

[1

[ 1

[1

[1

[ 1

6.

[1]1

[1[1

[1[1

[ 1 [ 1 I,

[ 1 [1 8.

[ 1 [1 9.

[ 1 [ 1 1o0.

| TEM

Reasons for concl usions.

The deci si onal

document nust

list and di scuss the itens
submtted as issues by the

appl i cant;
t he deci si onal

and [ist and di scuss
| ssues providing

the basis for the DRB's concl u-
sion concerning:

a. \Wet her

(qp]

a di scharge upgraded
under the SDRP woul d have

been upgraded under DoD
Directive 1332.28. (This

applies only to mandatory
rereviews under P.L. 95-126
or SDRP reviews.)

Character of discharge,
wher e applicable.1

Reason for discharge,

wher e applicable.2

Advi sory opinions.*

Recommendati on of DRB

Presi dent .

A record of voting.

| ndexi ng of deci sional

docunent .
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SOURCE

6.

10.

DoD Directive 1332.28,
encl osure 3, subsec-
tion H7., H.8.;
Stipulation

(Jan. 31, 1977)

para 5.A.(1)({d) (v)
(reference (1))

DoD Directive 1332. 28,
encl osure 3, subsec-
tion H.12., Sti pul a-
tion (Jan. 31, 1977)
para 5.A. (1) (f)
(reference (1))

DoD Directive 1332. 28,
encl osure 3, subsec-
tion H.12., Stipulation
(Jan. 31, 1977)

para S. A (1)(9)
(reference (1))

DoD Directive 1332. 28,
enclosure 3, subsec-
lon H.13. Stipulatio,
(Jan. 31, 1977)

para 5.A.(3)
(reference (1))

DoD Directive 1332. 28,
encl osure 3, subsec-
tion H.14., Stipulation
(Jan. 31, 1977),

para 5.A.(5)(a)
(reference (1))



YES _NO NA | TEM

[1 [1 [111.

[1 [1 [112.

Aut henti cation of
deci si onal docunent.

(This requirenment applies
only to discharge revi ews
conducted on or after
March 29, 1978.)

& her.

Expl anation of itenms marked “No”
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SOURCE

11. DoD Directive 1332. 28,
encl osure 3, subsec-
tion H.15.

12.  As appropriate
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| SSUES WORKSHEETS'

CORRECTI VE
ACTI ON
LI STED ADDRESSED REQUIRED

A Deci si onal issues providing a basis
for the conclusion regarding a change
in the character of or reason for
di schar ge. (DoD Directive 1332.28,
encl osure 3, subsection D. 2.

[1 [1 [1
[1 [1 [1
[1 [ ] [1
B. Itens subnmitted as issues by the

applicant that are not identified

as decisional issues. (DoD

Directive 1332.28, enclosure 2,

subsection D.3.)
[1 [1 [1
[1 [1 [1
[ 1 [ ] 11

C. Remar ks:

,,,,,,,
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YES:

KEY

The deci si onal docunent neets the requirenents of the Stipulation
of Dism ssal and, when applicable, DoD Directive 1332.28.

The decisional docunent does not neet the requirenents of the
Stipulation of Dismissal or DoD Directive 1332.28.

Not applicable

* |tens marked by an asterisk do not necessarily pertain to each
revi ew. |f the decisional document contains no reference to such
an item NA shall be indicated. Wen there is a specific conplaint
with respect to an item the underlying discharge review record
shal | be examned to address the conplaint.

FOOTNOTES

1In this instance “when applicable” neans all reviews except:
a. Mandatory rereviews under P.L. 95-126 or SDRP reviews.

b. Reviews in which the applicant requested only a change in the
reason for discharge and the DRB did not raise the character of
di scharge as a decisional issue.

21 this instance “when applicable” means all reviews in which:

a. The applicant requested a change in the reason for discharge.
b. The DRB raised the reason for discharge as a decisional issue.

c. A change in the reason for discharge is a necessary conponent of
a change in the character of discharge.

This review nmay be nmade based upon the decisional docunent w thout
reference to the underlying discharge review record except as foll ows:
if there is an allegation that a specific contention nmade by the appli -
cant to the DRB was not addressed by the DRB. In such a case, the
conpl aint review process shall involve a review of all the evidence
that was before the DRB, including the testinmony and witten subms-
sions of the applicant, to determne whether the contention was nade,
and if so, whether it was addressed adequately wth respect to the
Stipulation of Dismssal and, when applicable, DoD Directive 1332.28.

This review may be based upon the decisional document w thout reference
to the regul ation governing the discharge in question except as foll ows:
If there is a specific conplaint that the DRB failed to address a
specific factor required by applicable regulations to be considered

for determnation of the character of and reason for the discharge in
question [where such factors are a basis for denial of any of the

relief requested by the applicant]. (The material in brackets pertains
only to discharge reviews conducted on or before March 28, 1978.)
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OFFI CE OF THE ASSI STANT SECRETARY OF DEFENSE
( MANPONER , RESERVE AFFAIRS, AND LOGQ STI CS)

Revi ew of Conpl ai nt (DASD (MP&FM) )

Military Departnent:

Deci si onal Document Nunber:

Nane of Conpl ai nant:

Nane of Applicant:

Docket Nunber:

Date of this Review

1. Each allegation is addressed as fol | ows:
a. Allegation.
b. Conclusion whether corrective action is required.

c. Reasons in support of the conclusion, including findings of fact
upon which the conclusion is based.

NOTE : |If the DASD(MP&FM) agrees with the JSRA, he may respond by
entering a statenent of adoption.
2. O her defects noted in the deci sional docunent or index entries:
3. Det er m nati ons:

[ ] No further action on the conplaint is warranted.

[ ] Corrective action consistent with the above comments is
required.

Deputy Assistant Secretary of Defense
(Mlitary Personnel & Force Managenent)
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OFFI CE OF THE ASSI STANT SECRETARY OF DEFENSE
( MANPONER , RESERVE AFFAIRS, AND LOd STICS)

Revi ew of Anended Deci si onal Docunent (DASD (MP&FM) )

MIlitary Departnent:

Deci si onal Docunent Nunber:

Nanme of Conpl ai nant:

Nanme of Applicant:

Docket Nunber:

Date of this Review

Recommendat i on:

[ ] The anmended deci sional docunent conplies wth the
requirements of the Stipulation of Dismssal and, when
applicable, DoD Directive 1332.28. No further corrective

action is warranted.
[ 1 The amended deci si onal docunent does not conply with the
Stipulation of Dismssal or DoD Directive 1332.28 as

noted herein. Further corrective action is required
consistent wwth the defects noted in the attachment.

Deputy Assistant Secretary of Defense
(Mlitary Personnel & Force Managenent)

Renmar ks:
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Dear

It has been determned that the decisional docunent issued in your case by
the (Arny) (Navy) (Air Force) Discharge Review Board during the (Specia

Di scharge Review Program (rereview program under Pub. L. No. 95-126)
should be reissued to inmprove the clarity of the statement of findings,
concl usions, and reasons for the decision in your case.

In order to obtain a new decisional docunent you nmay elect one of the
followi ng options to receive a new review under the (Special Discharge
Revi ew Progranm) (rereview program nmandated by Pub. L. No. 95-126):

1. You may request a new review, including a personal appearance
hearing if you so desire, by responding on or before the suspense date
noted at the top of this letter. Taking this action wll provide you with
a Priority review before all other classes of cases.

2. You may request correction of the original decisional document
| ssued to you by responding on or before the suspense date noted at the
top of this letter. After you receive a corrected decisional docunent,
you will be entitled to request a new review, including a personal
appearance hearing if you so desire. If you request correction of the
original decisional document, you will not receive priority processing in
terms of correcting your decisional docunment or providing you with a new
review, instead, your case W ll be handled in accordance wth standard
processing procedures, which may nean a delay of several nonths or nore.

|f you do not respond by the suspense date noted at the top of this

letter, no action will be taken. |f you subsequently submt a conplaint
about this decisional docunment, it will be processed in accordance wth

standard procedures.

To ensure pronpt and accurate processing of your request, please fill out
the formbelowcut it off at the dotted line, and return it to the

Di scharge Review Board of the Mlitary Department in which you served at
the address listed at the top of this letter.

Check only one:

[ ] | request a new review of nmy case on a priority basis. | am
requesting this priority review rather than requesting correction
of the decisional docunent previously issued to ne. | have encl osed

DD Form 293 as an application for ny new review.

[ ] | request correction of the decisional docunent previously issued to
me. | understand that this does not entitle ne to priority action in
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correcting ny decisional docunent. | also understand that | will be
able to obtain a further review of nmy case upon Oy request after
receiving the corrected decisional docunent, but that such a review

wll not be held on a priority basis.

Printed Name and Address

Dat e

Signature
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DOD SEM ANNUAL REPORT

A Sem annual reports will be submtted by the 20th of April
and Cctober for the preceding 6-nonth reporting period (COctober 1
through March 31 and April 1 through Septenber 30).

B. The reporting period will be inclusive from the first through
the last days of each reporting period.

C. The report will contain four parts:
1. Part 1. Regul ar  Cases.

2. Part 2. Reconsideration of President Ford s Menorandum
of January 19, 1977, and Speci al Di scharge Review Program Cases.

3. Part 3. Cases Heard under Public Law 95-126 (refer-
ence (b)) by ‘waiver of 10 U.s.C. 1553 (reference (b)), wth
regard to the statute of limtations.

4. Part 4. Total Cases Heard.

Attachnment - 1
Sanpl e Report For mat
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( SAMPLE FCRMAT)

SEM ANNUAL DRB REPORT
RCSDD-M(SA ) 1489
SUWARY OF STATISTICS FOR
DI SCHARGE REVI EW BOARD

(FY )
Nonper sonal Appear ance Personal Appear ance Tot al
Nunber Per cent Nunber Per cent Nunber Per cent

Name of Board Applied Approved Approved Applied Approved Approved Applied Approved Approved

¢-9

Not e:
° J|dentify nunbers separately for traveling panels, regional panels, or hearing examners, as
appropri ate.
® Use of additional footnotes to clarify or anplify the statistics being reported is encouraged.
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