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General Principles

DoD and EPA are committed to promulgating the Range Rule as a framework for response actions at Closed, Transferred, and Transferring (CTT) military ranges.  To address specific concerns with respect to response actions at CTT ranges prior to implementation of the Range Rule, DoD and EPA agree to the following management principles:

· The Department of Defense (DoD) will conduct, with regulatory oversight, response actions on CTT ranges as needed to address explosives safety, human health, and environmental concerns.

· Site specific response actions at CTT ranges will be conducted consistent with the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and DoD’s explosives safety responsibilities and authorities under DERP and 10 U.S.C. 172.  The NCP describes how agencies are to conduct response actions under CERCLA.  DoD will conduct response actions in a manner not inconsistent with the NCP.  

1. Legal authorities applicable to Response Actions at CTT ranges  

· The legal authorities for conducting response actions at CTT ranges include, but may not be limited to, the Defense Environmental Restoration Program (DERP), 10 U.S.C. 2701 et seq.; the DoD Explosives Safety Board (DDESB), 10 U.S.C. 172; and CERCLA, 42 U.S.C. 9601 et seq., as delegated to the DoD by Executive Order (E.O.) 12580 (59 FR 2923, January 23, 1987).

· A process consistent with CERCLA and these management principles will be the preferred response mechanism used to address UXO at a CTT range. EPA and DoD further expect that CERCLA response actions would also meet any applicable RCRA corrective action requirements. [EPA will check on also addressing waste munitions.]

· Nothing in these principles is intended to preempt federal, state, and tribal regulatory or enforcement powers or authority concerning hazardous waste, hazardous substances, or pollutants or contaminants nor are these principles intended to expand or constrict the waiver of sovereign immunity by the United States contained in any environmental law.   

2. Use of Removal Actions 

DoD, as the removal response authority, may conduct Emergency; Time Critical; and Non-Time Critical Removal Actions to address explosives safety, human health, and environmental concerns.    These actions will involve, to the extent practicable, the appropriate regulatory agencies and the public.   

· Removal action alternatives will be evaluated using available information, and will consider, to the extent practicable, the criteria as set forth in the National Contingency Plan (NCP).  

· An Explosive Safety Submission (ESS), based on the DDESB guidelines, will be prepared for Time Critical Removal Actions and Non-Time Critical Removal Actions . 

· DoD will notify regulators and the public, as soon as possible and to the extent practicable, prior to beginning a removal action.

· EPA and state and local authorities will have an opportunity for timely review and comment on all phases of range response, and before undertaking a response, except in the case of an emergency response if consultation would be impractical.  

· The findings and conclusions of all removals actions will be presented in a Completion Report and provided to the regulators in accordance with DERP Guidance.  The Completion Report will make a recommendation as to the next appropriate action.  All closeout or no further action recommendations will be documented in a decision document and submitted for regulatory review in accordance with DERP Guidance.

· Removal actions, to the extent practicable, will contribute to the efficient performance of any anticipated long-term remedial action.  If the DoD component determines, based on these Management Principles and explosives safety, human health, and environmental concerns, that the removal action will not fully address the threat posed and remedial action may be required, the DoD Component will ensure an orderly transition from removal to remedial response activities.

3. Characterization of Properties

· CTT ranges will be investigated for UXO and other constituents for the purpose of defining appropriate site-specific response actions that address explosives safety and are protective of human health and the environment.

· CTT range investigations will be described in site-specific characterization workplans that define the type and extent of activities required to adequately characterize the site.  Characterization should be adequate to provide enough information to identify the reasonably anticipated future land uses; to develop and evaluate effective response alternatives; and to support the anticipated land uses selected. 

· In some cases, site specific conditions (such as, the density and nature of UXO) could severely limit the reasonably anticipated future land uses.   Where this occurs, the extent of characterization should guided by the knowledge that the reasonably anticipated future land uses are limited.  

· Characterization workplans will: 

· Consider reasonably anticipated future land uses, capabilities of available technology, cost effectiveness, and site specific conditions.  

· Be developed on a site specific basis using the framework outlined in EPA’s guidance for data quality objectives.  

· Be submitted to appropriate federal and/or state regulators, Indian Tribes, and federal land managers, for review and comment.  

· Balance the cost and impact of additional characterization with the value of the information that would be generated for decision making.

· Take into consideration that there are limitations associated with UXO response activities.  

· Given the current state of UXO detection technology, complete characterization and certainty regarding the location of all UXO may never be assured.  

· Cost and technical limitations may severely limit the ability to conduct an effective response and thereby limit the reasonably anticipated future land uses. 

4. Use of Land Use Controls

Land use controls (institutional controls and/or engineering controls) may be identified and implemented on a temporary basis as a removal action early in the response process to provide protectiveness until a final remedy has been selected for given CTT range.  DoD will document such actions with an appropriate decision memorandum.

· Final land use controls for a given CTT range will be considered after adequate site characterization, and in the Feasibility Study as part of the development and evaluation of response alternatives using the nine criteria established under CERCLA regulations (i.e., the NCP). This will ensure that land use controls are chosen on the basis of a detailed analysis of response alternatives and are not presumptively selected.

· DoD will conduct five year reviews to ensure long-term effectiveness of the response, including any land use controls and allow for reevaluation of new technology for addressing technical impracticability determinations.

Given the current state of UXO detection technology, complete clearance may not be possible.  As an explosives safety measure, DoD will used land use controls.  At a minimum, the land use controls will include notification to the current land owners and future transferees of the potential presence of UXO.

5. Federal to Federal Transfers of CTT Ranges

· DoD will involve current and prospective Federal land managers in addressing UXO on CTT ranges.

6. Funding for UXO at CTT Ranges

· DoD will develop and maintain information on funding for UXO technology development, inventories, and other current and planned response actions at CTT ranges.  This information will be shared with EPA and other stakeholders.

7. Standards for Depths of Clearance

· DoD 6055.9-STD, Chapter 12, will be used for determining depth of clearance for CTT ranges. Under this standard, UXO removal depths are determined by an evaluation of site-specific data and risk analysis based on the reasonably anticipated future land use.  A table of assessment depths  are used for [interim] planning purposes until site-specific information is developed.  Site specific data is necessary to determine the actual depth of clearance.

· DoD will document its site-specific clearance depth determination in an explosives safety submission. 

· [Proposed response actions will be coordinated, to the extent practicable and consistent with the NCP, with regulators and the public prior to submission of the ESS to the DDESB for approval.]  
8. Range Rule Risk Methodology (R3M)

· DoD will issue policy implementing interim R3M as soon as practicable. Preliminary validation of the interim R3M will be conducted prior to promulgation of the Range Rule.  The purpose of this preliminary validation will be to determine the usability of the Interim R3M in fulfilling requirements in the Rule.  This preliminary validation will be followed by field testing.  Adjustments will be made as appropriate. 
9. Retention of Land Until Protective Response is Completed

· DoD may transfer property with UXO only after a protective response compatible with the reasonably anticipated future land use is achieved. 

10. Public Involvement 
· Public involvement in all phases of the range response process iscrucial to effective implementation of a response.  Public involvement will be consistent with CERCLA and with DERP guidance.  [review per the results of Use of Removal Actions.]
· Examples of such public involvement include:

· Providing information on areas believed to be former military ranges.

· Providing input in the development of a site-specific Public Involvement Plan.

· Participating in Restoration Advisory Boards (RABs)  that address local range issues and foster public involvement.

· Submitting public comments and attending public meetings (during five phases of range response) to voice concerns or comments about proposed actions.  

· Utilizing the Information Repository and Administrative Record where detailed information about response activities is available to the public.

· Attending public updates on the progress of response actions.

· Attending the UXO education program, which is designed to assist stakeholders in communicating on and understanding UXO detection technology.

· Utilizing range inventory information which is available to the public.

· Raising inquiries to the identified official points of contact for the range.

· Communication and participation with stakeholders should be frequent, open, and will not be limited to RABs/TRCs.. 

11. Effective Regulatory Oversight

· Regulator involvement in all phases of the range response is crucial to effective implementation of a response. 

Documents will undergo a 45-day review, and also 45-days for concurrence with a 30-day extension time frame.

· Site-specific agreements may assist in defining DoD and regulator responsibilities at CTT ranges.  [are encouraged to govern response actions at CTT ranges.]
· Generally, it is DoD policy to consult with, and provide an opportunity to comment to, all Indian tribes prior to reaching decisions on matters that may have the potential to significantly affect protected tribal resources, tribal rights, or Indian lands. This policy, therefore, requires DoD to consult with affected Indian tribes, before making decisions under the Range Rule.

· Recurring review will provide an opportunity to determine if the response taken continues to ensure explosives safety and protect human health and the environment, and to assess the applicability of new UXO technology or other new technology that will overcome a previous TI determination. The DoD Component and appropriate environmental regulators, Indian Tribes, and Federal Land Managers (i.e., the Range Response Team) will determine if the response is functioning properly

12. Other Constituent (OC) Hazards

· It is important to distinguish between UXO and “other constituents.”  Other constituents include substances released into the environment on CTT ranges from fired military munitions, UXO, or other activities on the military range.  Thus, if a substance is physically released from a UXO and is listed as a CERCLA hazardous substance at 40 C.F.R. 302.4,  that “other constituent” would be classified as a CERCLA hazardous substance.

Other constituents comprise any other substances found on a closed, transferred, or  transferring military range that require a response.

· Reponses to OCs will be integrated with responses to military munitions, rather than requiring different responses under various other regulatory authorities.

· EPA and DoD will work together to address UXO and OCs in a single, comprehensive range response.  
13. Technology

DoD will focus resources on UXO technology development.

· DoD and EPA will select the most appropriate UXO technologies through use of site-specific information and the most recent information on technology performance.

Appendix A

Definitions

· Active Range.  A military range that is currently in service and is being regularly used for range activities. [source - Military Munitions Rule]

· Closed Range means a military range that has been taken out of service as a range and that either has been put to new uses that are incompatible with range activities or is not considered by the military to be a potential range area.  A Closed Range is still under the control of a DoD component.  [source - Draft Range Rule]

· Emergency Removal Actions An emergency AR is an action initiated in response to a release or threat of a release of an Other Constituent or military munition that  poses an imminent and substantial endangerment to public health or welfare, and the DoD Component determines that an immediate response (i.e., within hours or days) is necessary. An emergency AR can include an “explosives or munitions emergency response” as defined at 40 CFR 260.10.  [source - Draft Range Rule]

· Inactive Range.  A military range that is not currently being used, but that is still under military control and considered by the military to be a potential range area, and that has not been put to a new use that is incompatible with range activities.  [source - Military Munitions Rule]
· Military Munitions means all ammunition products and components produced or used by or for the U.S. Department of Defense or the U.S. Armed Services for national defense and security, including military munitions under the control of the Department of Defense, the U.S. Coast Guard, the U.S. Department of Energy (DOE), and National Guard personnel. The term military munitions includes: confined gaseous, liquid, and solid propellants, explosives, pyrotechnics, chemical and riot control agents, smokes, and incendiaries used by DOD components, including bulk explosives and chemical warfare agents, chemical munitions, rockets, guided and ballistic missiles, bombs, warheads, mortar rounds, artillery ammunition, small arms ammunition, grenades, mines, torpedoes, depth charges, cluster munitions and dispensers, demolition charges, and devices and components thereof. Military munitions do not include wholly  inert items, improvised explosive devices, and nuclear weapons, nuclear devices, and nuclear components thereof. However, the term does include non-nuclear components of nuclear devices, managed under DOE's nuclear weapons program after all required sanitization operations under the Atomic Energy Act of 1954, as amended, have been completed.  [source - Military Munitions Rule]
· Military Range means designated land and water areas set aside, managed, and used to conduct research on, develop, test, and evaluate military munitions and explosives, other ordnance, or weapon systems, or to train military personnel in their use and handling. Ranges include firing lines and positions, maneuver areas, firing lanes, test pads, detonation pads, impact areas, and buffer zones with restricted access and exclusionary areas.  [source - Military Munitions Rule]

· Non-Time-Critical Removal Actions are actions initiated in response to a military munition that may pose imminent and substantial endangerment to the public health, welfare, or the environment, and DoD determines that a response action should be initiated after a planning period of at least 6 months.   [source - adapted from the TCRA definition in Draft Range Rule]

· Other Constituents (OC) are potentially hazardous elements, compounds, mixtures, or solutions, other than UXO, that are located on or originate from closed, transferred or transferring ranges.  Other constituents may have been released from military munitions or UXO, or they may have resulted from other activities on military ranges.  Other constituents may be subject to other statutory authorities including, but not limited to, the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) (42 U.S.C. 9601, et seq.) and the Resource Conservation and Recovery Act (RCRA) (42 U.S.C. 6901, et seq.).  [source - Draft Range Rule]

· Remedial Action means those actions consistent with permanent remedy taken instead of, or in addition to, removal action in the event of a release or threatened release of a hazardous substance into the environment, to prevent or minimize the release of hazardous substances so that they do not migrate to cause substantial danger to present or future public health or welfare or the environment. The term includes, but is not limited to, such actions at the location of the release as storage, confinement, perimeter protection using dikes, trenches, or ditches, clay cover, neutralization, cleanup of released hazardous substances and associated contaminated materials, recycling or reuse, diversion, destruction, segregation of reactive wastes, dredging or excavations, repair or replacement of leaking containers, collection of leachate and runoff, on-site treatment or incineration, provision of alternative water supplies, any monitoring reasonably required to assure that such actions protect the public health and welfare and the environment and, where appropriate, post-removal site control activities. The term includes the costs of permanent relocation of residents and businesses and community facilities (including the cost of providing ``alternative land of equivalent value'' to an Indian tribe pursuant to CERCLA section 126(b)) where EPA determines that, alone or in combination with other measures, such relocation is more cost-effective than, and environmentally preferable to, the transportation, storage, treatment, destruction, or secure disposition off-site of such hazardous substances, or may otherwise be necessary to protect the public health or welfare; the term includes off-site transport and off-site storage, treatment, destruction, or secure disposition of hazardous substances and associated contaminated materials. For the purpose of the NCP, the term also includes enforcement activities related thereto.  [source - NCP]

· Removal as defined by section 311(a)(8) of the CWA, refers to containment and removal of oil or hazardous substances from the water and shorelines or the taking of such other actions as may be necessary to minimize or mitigate damage to the public health or welfare of the United States (including, but not limited to, fish, shellfish, wildlife, public and private property, and shorelines and beaches) or to the environment. For the purpose of the NCP, the term also includes monitoring of action to remove a discharge. As defined by section 101(23) of CERCLA, remove or removal means the cleanup or removal of released hazardous substances from the environment; such actions as may be necessary taken in the event of the threat of release of hazardous substances into the environment; such actions as may be necessary to monitor, assess, and evaluate the release or threat of release of hazardous substances; the disposal of removed material; or the taking of such other actions as may be necessary to prevent, minimize, or mitigate damage to the public health or welfare of the United States or to the environment, which may otherwise result from a release or threat of release. The term includes, in addition, without being limited to, security fencing or other measures to limit access, provision of alternative water supplies, temporary evacuation and housing of threatened individuals not otherwise provided for, action taken under section 104(b) of CERCLA, post-removal site control, where appropriate, and any emergency assistance which may be provided under the Disaster Relief Act of 1974. For the purpose of the NCP, the term also includes enforcement activities related thereto.  [source - NCP]

· Time-Critical Removal Action.  An action initiated in response to a release or threat of a release of an Other Constituent or military munition that may pose imminent and substantial endangerment to the public health, welfare, or the environment, and the DoD Component determines that a response action should be initiated within 6 months.  [source - Draft Range Rule]

· Transferred Range.  A military range that is no longer under military control and had been leased, transferred, or returned to another entity, including Federal entities. This includes a military range that is no longer under military control but that was used under the terms of an executive order, special-use permit or authorization, right-of-way, public land order, or other instrument issued by the Federalland manager.  [source - Draft Range Rule]

· Transferring Range.  A military range that is proposed to be transferred, or returned from the Department of Defense to another entity, including Federal entities.  This includes a military range that was used under the terms of a lease, withdrawal, executive order, special-use permit or authorization, right of way, public land order, or other instrument issued by the Federal land manager or Property Owner. An active range will not be considered a "transferring range" until the transfer is imminent.  [source - Draft Range Rule]

· Unexploded Ordnance (UXO) means military munitions that have been primed, fused, armed, or otherwise prepared for action, and have been fired, dropped, launched, projected, or placed in such a manner as to constitute a hazard to operations,  installation, personnel, or material and remain unexploded either by malfunction, design, or any other cause.  [source - Military Munitions Rule]

