
MEMORANDUM OF UNDERSTANDING

BETWEEN THE

DEPARTMENT OF THE NAVY

AND THE

COMMONWEALTH OF VIRGINIA

REGARDING

RESPONSES TO EXPLOSIVES OR MUNITIONS EMERGENCIES

BY

NAVY EXPLOSIVE ORDNANCE DISPOSAL UNITS
1.  Parties:  The parties to this Memorandum of Understanding (MOU) are the Commonwealth of Virginia (Virginia), represented by the Virginia Department of Environmental Quality (VDEQ); and the United States Department of the Navy (Navy), represented by Commander, Navy Region, Mid-Atlantic, in the capacity of Regional Environmental Coordinator and responsible Navy official for the purposes hereof, and by Commanding Officer, Explosive Ordnance Disposal Mobile Unit TWO, who commands the following detachments: Explosive Ordnance Disposal Mobile Unit TWO Detachment, Dahlgren; Explosive Ordnance Disposal Mobile Unit TWO Detachment, Norfolk; and Explosive Ordnance Disposal Mobile Unit TWO Detachment, Yorktown.

2.  Purpose: This MOU describes how Navy explosive ordnance disposal (EOD) units will respond to explosives or munitions emergencies occurring within Virginia.  The intent of the parties entering into this MOU is to:


a.  Minimize risk to and maximize protection of Navy EOD specialists and other emergency responders, the public, the environment, and property;


b.  Optimize the efficiency, safety, and speed of explosives or munitions emergency response actions through consultation, coordination, and mutual assistance; and 


c.  Ensure essential compliance with Federal and State environmental laws and regulations with minimal recordkeeping.

3.  Definitions:

a.  Explosives or Munitions Emergency.  A situation involving the suspected or detected presence of unexploded ordnance (UXO), damaged or deteriorated explosives or munitions, and improvised explosive device (IED), other potentially explosive material or devices, or other potentially harmful military chemical munitions or device, that creates an actual or potential imminent threat to human health, including safety, or the environment, to include property, as determined by an explosives or munitions emergency response specialist.  Such situations may require immediate and expeditious action by an explosives or munitions emergency response specialist to control, mitigate or eliminate the threat.


b.  Explosives or Munitions Emergency Response.  All response activities by an explosives and munitions emergency response specialist to control, mitigate, or eliminate the actual or potential threat encountered during an explosive or munitions emergency.  An explosives or munitions emergency response may include in-place render-safe procedures, treatment or destruction of the explosives or munitions, with or without transporting those items to another location to be rendered safe, treated, or destroyed.  Any reasonable delay in the completion of an explosives or munitions emergency response caused by a necessary, unforeseen or uncontrollable circumstance will not terminate the explosives or munitions emergency response.  Explosives and munitions emergency responses can occur on either public or private lands and are not limited to responses at RCRA facilities.  There are two types of explosives or munitions emergency responses:



(1) Level 1 Response.  Immediate response to situations where explosives or munitions are not properly secured and thus threaten or potentially threaten human health and safety, the environment, or property.  When extenuating circumstances exist, e.g., adverse weather, nightfall, or safety considerations, which delay actions necessary to complete an explosives or munitions emergency response, the response will be deemed to continue until the necessary action(s) can be accomplished.  



(2) Level 2 Response.  Response to situations involving explosives or munitions which pose an imminent and substantial danger to human health and safety, the environment, or property, but for which response actions may be temporarily delayed without compromising safety or increasing risk.  In such case, time may allow for an emergency permit to be obtained. The parties acknowledge that explosives or munitions emergencies present unique facts and circumstances and must therefore be evaluated case-by-case.  In the absence of full and complete information, which frequently occurs when notice of an explosives or munitions emergency is received and first responded to, emergency response specialists, based on their knowledge, training, and experience, must use their best judgment in assessing risk.  It is therefore to be expected that as the response to an explosives or munitions emergency progresses, a Level 1 response may become a Level 2 response, and vice versa.


c.  Explosives or Munitions Emergency Response Specialist: An individual trained in chemical or conventional munitions and explosives handling, transportation, and render-safe procedures and destruction techniques.  Personnel assigned to the EOD Mobile Unit Detachments listed above, due to their training and experience, are explosive or munitions emergency response specialists. 


d.  Improvised Explosive Devices: Devices that are placed or fabricated in an improvised manner incorporating destructive, lethal, noxious, pyrotechnic, or incendiary chemicals, designed to destroy disfigure, distract, or harass.  They may incorporate military material, but are normally devised from non-military components.


e.  Military Munitions: All ammunition products and components produced for or used by the U.S. Department of Defense (DOD) or the U.S. Armed Forces for national defense and security, including military munitions under the control of DOD, the Department of Energy (DOE), the National Guard, and the U.S. Coast Guard.  The term, military munitions, includes: gaseous, liquid, and solid propellants, explosives, pyrotechnics, chemicals and riot control agents, smokes, and incendiaries used by DOD components, including bulk explosives and chemical warfare agents, chemical munitions, rockets, guided and ballistic missiles, bombs, warheads, mortar rounds, artillery ammunition, small arms ammunition, grenades, mines, torpedoes, depth charges, cluster munitions and dispensers, demolition devices and components thereof.  Military munitions do not include wholly inert items, improvised explosive devices, and nuclear weapons, nuclear devices and nuclear components thereof.   However, the term does include non-nuclear components of nuclear devices, managed under DOE’s nuclear weapons program after all sanitized operations as required by the Atomic Energy Act of 1954, as amended, have been completed.  The scope of this MOU, while it includes responding to emergencies involving military munitions, also includes responding to “nonmilitary munitions,” that is, munitions not produced for or used by DOD or the U.S. Armed Forces for national defense and security, including military munitions under the control of the DOD, DOE, the National Guard, and the U.S. Coast Guard, as defined in the first sentence of this paragraph. Finally, solely for the purposes of this MOU, the term “military munitions” includes ammunition products, ammunition components, and explosives which are manufactured for or otherwise used by foreign military services and for which an “explosives or munitions emergency response” is appropriate.


f.  Explosives: Substances capable by chemical reaction of producing gas at high temperature and pressure as to cause damage to the surroundings.

4.  Background:  

a.  Explosives or munitions emergencies typically involve significant uncertainty regarding powerful and dangerous hazardous substances.  The potential exists for substantial harm (including grievous injury and death) to emergency responders, the public, the environment, and property. Explosive or munitions emergency response specialists must have immediate, unencumbered access to the emergency, thereby allowing them to bring their unique training and expertise to bear in a timely and effective manner without undue risk.


b.  As provided in DOD Directive 3025.15 and Chief of Naval Operations Instruction 8027.1G, the Navy is authorized to provide EOD services in the following locations: on Navy installations; in assigned operational areas; for explosives or munitions in the Navy’s possession; and within the oceans, contiguous waters (up to the high water mark of sea coasts) inlets, bays, harbors, rivers, canals or enclosed bodies of water. However, this MOU covers explosives or munitions emergency responses that occur anywhere within Virginia, regardless of location. 


c.  Federal, Commonwealth, and local law enforcement and emergency response authorities have historically requested assistance from Navy EOD units in Virginia, regardless of the location of the explosives or munitions emergency, e.g., at inland sites beyond the high water mark.   Navy EOD units, in recognition of the Navy’s concern for human health and safety, the environment, and property, have traditionally responded to such emergencies, at Navy expense, whenever and wherever requested.  In addition, at two Navy installations - Naval Surface Warfare Center, Dahlgren and Naval Weapons Station, Yorktown - the Navy applied to VDEQ for permits to treat non-Navy-owned explosives and munitions on board the installation, to insure their safe destruction, again at Navy expense. In responding to explosives and munitions emergencies, Navy EOD units and their Federal, Commonwealth, and local counterparts have worked extremely well together, in a spirit of mutual assistance, to preserve public safety. 


d.  The U.S. Environmental Protection Agency’s Military Munitions Rule (MMR), 62 Federal Register 6621 (Feb. 12, 1997), states that EOD personnel engaged in explosives or munitions emergency response are exempt from generator, transporter, treatment, storage, and disposal unit requirements of the Solid Waste Disposal Act, 42 U.S. Code § 6901, et seq.  The MMR also defines such key terms as “explosives or munitions emergency,” “emergency response,” and “emergency response specialist.”  The MMR recognizes the need for, and places a premium on, safety and efficiency, while affording adequate environmental protection.  Although Virginia has yet to adopt the MMR, it announced an intention to do so on March 29, 1999, Virginia Register Doc. No. R99-127.  Should Virginia adopt the MMR, Virginia and the Navy will meet to discuss whether this MOU needs to be modified accordingly.


e.  Virginia and the Navy expect that this MOU will be supplemented and thereby further implemented by Navy MOU’s with other Federal, Commonwealth, and local agencies seeking Navy EOD assistance in explosives and munitions emergencies.  These additional MOU’s will be based upon the standards set forth herein and will include location-specific procedures.

5.  Navy EOD Unit Emergency Response Procedures:

a.  When available, and upon request, the Navy will provide explosives or munitions emergency response specialists to Federal, Commonwealth, and local law enforcement or emergency response authorities.


b.  In the event an explosives or munitions emergency exists, that in the professional opinion of a Navy EOD specialist is time critical and requires immediate action, the Navy EOD specialist will perform a Level 1 response, taking immediate and appropriate action, including, but not limited to such steps as render-safe and blow-in-place.


c.  In the event an explosives or munitions emergency poses a threat or potential threat to the safety of emergency responders, to public health and safety, to the environment, or to property, that in the professional opinion of the Navy EOD specialist is time critical and requires immediate action, but action that must take place at another location to which the explosives or munitions must be transported immediately, the Navy EOD specialist will perform a Level 1 response, taking immediate and appropriate action including, but not limited to render-safe procedures.


d.  If in the professional opinion of a Navy EOD specialist explosives or munitions may be transported safely, with or without render-safe procedures, by a person who is not an explosives or munitions emergency response specialist, the Navy EOD specialist will perform a Level 2 response, and the Federal, Commonwealth, or local law enforcement or emergency response authority seeking Navy EOD assistance will contact VDEQ to determine if an emergency permit is necessary, and if so, obtain such.


e.  Upon completion of an explosives or munitions emergency response (Level 1 or Level 2), Navy EOD Mobile Unit Detachments will, if requested, supply a copy of Navy EOD Form 8027 to the agency that sought Navy assistance. 


f.  To perform a Level 1 emergency response, regardless of where it occurs, the Navy is not required to apply for, obtain, or comply with any type of RCRA hazardous waste permit or manifest.  Further, the Navy does not have to include the response in generator or treatment, storage or disposal facility annual reports.  


g. To perform a Level 2 emergency response, regardless of where it occurs, a RCRA hazardous waste emergency permit may be required, as provided in paragraph 5.d above; however, the Navy is not required to manifest the explosives or munitions as RCRA hazardous waste.  Further, the Navy does not have to include the response in generator or treatment, storage or disposal facility annual reports.  


h.  All Navy EOD units, including those located within Virginia, have qualified  explosives or munitions emergency response specialists.  The training received by Navy EOD specialists is deemed to satisfy VDEQ requirements for personnel who manage hazardous wastes, as per 40 C.F.R. §§ 264.16 and 265.16.


i.  Navy EOD specialists who perform explosives or munitions emergency responses under this MOU are not considered generators of residuals resulting from Level 1 or Level 2 responses.  Therefore, Navy EOD specialists are not responsible under these circumstances for contamination from residuals including residuals associated with donor explosives used to destroy other explosives or munitions. 

6.  Duration/Amendment/Withdrawal: This MOU shall remain in force and effect until amended or terminated by mutual agreement of the parties.  Any party may withdraw from the MOU upon 60 days written notice to the other party.  
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