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ENVIRONMENTAL CONTRACTING AND FUNDING

I.
OBJECTIVES.  Following this block of instruction, the student will:

A.
Understand the government’s obligation to eliminate environmentally hazardous substances from the goods and services it procures;

B.
Understand the government’s obligation to require the use of recycled materials to the maximum extent practicable; and

C.
Know the contracting processes that implement the government’s environmental obligations.

D.
Understand what are the Cost Issues involved in environmental contracting.  Cost issues involve the “allowability” of a contractor’s environmental costs.  The government reimburses contractors for “allowable” costs but does not reimburse contractors for “unallowable” costs.

E.
Understand what are the Funding Issues involved in environmental contracting.  Funding issues involve the means by which a federal agency will pay its environmental costs.  These issues raise various fiscal law questions, such as whether an appropriation is being used for a proper purpose to satisfy a bona fide need of its period of availability.

II.
INTRODUCTION.

In the post-Cold War era, DOD’s approach to environmental problems must rest on two basic premises.  First, our national security must include protection of the environment, and environmental concerns must be fully integrated into our defense policies.  Second, to protect our nation we must also have a strong economy; protecting the environment and growing the economy must go hand in hand.

· Secretary of Defense Les Aspin, Report on the Bottom-Up Review, October 1993.

A.
Impact of Environmental Laws on the Federal Procurement Process.  Congress and the President, recognizing the influential effect of the billions of dollars spent through the federal procurement process, view this process as a vehicle for environmental change.  These efforts fall into two distinct categories:

1.
Environmentally Safe Contracting.  There are several statutes and executive orders that require the purchase of certain environmentally sound goods and services.  The intent of these statutes is to create and sustain markets for these goods and services.

2.
Restrictions on Purchases.  There are also requirements that restrict purchases of environmentally harmful goods and services in order to limit or phase-out their use by federal agencies.

B.
Overview of the Issues.

1. Compliance vs. Clean-Up.  Environmental issues in federal procurement generally arise in two contexts.  

a. First, agencies must ensure that their procurement practices and contractors comply with current environmental requirements (environmentally safe contracting and purchase restrictions, discussed above, are included in this context).  

b. Second, issues arise regarding proportionate responsibility and funding when agencies or their contractors become obligated to clean up contaminated sites.

2. Scope of the Problem.  In July 1993, the General Accounting Office (GAO) reported that, as of February 1993, federal agencies reported owning or operating over 1,900 contaminated facilities, including military installations.  Since then, the number has increased.

III.
ENVIRONMENTALLY RESPONSIBLE CONTRACTING AND COMPETITION.

A.
General Requirements.

1.
Full and Open Competition.  With limited exceptions, contracting officers shall promote full and open competi​tion through the use of competitive procedures in solicit​ing offers and awarding government contracts.          10 U.S.C. § 2304(a)(1); 41 U.S.C. § 253(a)(1); FAR Subpart 6.1.

3. Defined.  “Full and open competition” means that all responsible sources are permitted to compete.  FAR 6.003.  Full and open competition may not actually achieve competition.

B.
Specifications and Competition.

1.
Agencies must specify their needs, based on market research, in a manner that permits full and open competition and includes restrictive provisions or conditions only to the extent necessary to satisfy the minimum needs of the agency or as authorized by law.  10 U.S.C. § 2305(a)(1); 41 U.S.C.           § 253a(a); FAR 10.002.  See Red River Service Corp., B-279250, May 26, 1998, 98-1 CPD ¶ 142 (holding that agencies must specify needs in a manner to achieve full and open competition).

2.
Specifications must:

a.
Permit full and open competition.

b.
Be restrictive only to the extent necessary.

c.
State minimum needs or requirements authorized by law.

3.
Unduly Restrictive Specifications.

a.
Agencies may use restrictive provisions to meet their minimum needs.  10 U.S.C. § 2305(a)(1)(B); 41 U.S.C. § 253a(a) (2)(B); Dixon Pest Control, Inc., B-248725, Aug. 27, 1992, 92-2 CPD       ¶ 132.

b.
Common examples of restrictive specifications:

(1)
Specifications written around a specific product.  Ressler Assocs., B-244110, Sept. 9, 1991, 91-2 CPD ¶ 230. 

(2)
Geographical restrictions that result in availability only from a sole source.  But specifications that impose geographical restrictions are not “unduly” restrictive if the restriction furthers a federal policy.  See, e.g., H&F Enters., B-251581.2, July 13, 1993, 93-2 CPD ¶ 16 (finding federal policy of preserving inner cities furthered by limiting competition for leased office space to inner city cites).

(3)
Specifications that exceed the agency’s minimum needs.  CardioMetrix, B-248295, Aug. 14, 1992, 92-2 CPD ¶ 107.

C.
Environmental Issues.  The easiest way to comply with the various environmental purchasing preference requirements is to use specifications that restrict competition to those sources who can supply items meeting the mandated requirements.  Balanced against this strategy is the requirement that specifications cannot unduly restrict competition.

D. General Rule.  To implement a collateral policy (such as environmental protection) that restricts the number of offerors eligible for award, the General Accounting Office (GAO) held originally that an agency needed a clear grant of authority from Congress.  To the Sec’y of Defense, B-148930, 42 Comp. Gen. 1 (1962) (requiring labor rates not mandated by statute was improper).  Subsequently, the GAO held that a specification is not unduly restrictive if it furthers a strong express or implied public policy.  American Can Co., B-187658, Mar. 17, 1977, 77-1 CPD ¶ 196 (upholding reclaimed fiber content requirement), Quality Lawn Maintenance, B-270690, June 27, 1996, 96-1 CPD ¶ 289 (holding it reasonable for GSA to require a small business to employ an on-staff certified horticulturist to be qualified for a landscape maintenance contract, because the requirement met those of a Presidential directive).

1.
If the government decides to restrict competition based on its consideration of the environment, the GAO will not disturb the government’s decision even when a protester alleges that the required product or service is actually harmful to the environment.  Integrated Forest Mgmt., B-204106, Jan. 4, 1982, 82-1 CPD ¶ 6.

2.
Executive Order 13101 requires agencies to procure recycled and environmentally sound products.  Exec. Order 13101 (63 Fed. Reg. 45,558 (1998)).  This policy parallels environmental statutes and GAO decisions that are generally supportive of restrictive specifications to further environmental goals.  The order expresses a strong federal policy that justifies use of environmental specifications that may narrow the competition for federal requirements.

3.
Specifications that are more environmentally restrictive than required by current law are not necessarily unduly restrictive.  See Trilectron Indus., B-248475, Aug. 27, 1992, 92-2 CPD ¶ 130 (agency requirement for use of an air conditioner refrigerant with an ozone depletion potential of zero is reasonable, even though it prevents protester from competing).

4.
If the government decides to restrict competition based on its consideration of the environment, the GAO normally will not disturb the government’s decision even when a protester alleges that the required product or service is actually harmful to the environment.  Integrated Forest Mgmt., B-204106, Jan. 4, 1982, 82-1 CPD ¶ 6.  But see Bardex Corp., B-252208, June 14, 1993, 93-1 CPD ¶ 461 (sustaining protest because agency could not show that protester’s product was unable to satisfy the agency’s environmental concerns).

5.
Protesters have been generally unsuccessful in contending that the government should have imposed more restrictive requirements.  See, e.g., Trimble Navigation Ltd., B-247913, July 19, 1992, 92-2 CPD ¶ 17; Container Prods. Corp., B-232953, Feb. 6, 1989, 89-1 CPD ¶ 117.  The GAO has applied this rule even though the protester had a clear statutory and regulatory basis for its argument to restrict competition in furtherance of environmental policies.  Sunbelt I, B-214414.2, Jan. 29, 1985, 85-1 CPD ¶ 113.

IV.
PROCUREMENT OF ITEMS COMPOSED OF RECOVERED MATERIALS.

A.
Statutory Requirements.  “Federal agencies must procure items composed of the highest percentage of recovered materials practicable, . . . consistent with maintaining a satisfactory level of competition.”  42 U.S.C. § 6962; FAR 23.403. 

B.
Executive Order 13101.  On 14 September 1998, President Clinton signed Executive Order 13101.  This new Executive Order superceded Executive Order 12873.  The stated goal of 13101 is to improve the federal government’s use of recycled products and environmentally preferable products and services.  63 Fed. Reg. 49641. 

C.
Definitions.

1.
Recovered Materials.  Waste material and by-products, which have been recovered from solid waste, but not materials, generated from and commonly reused within an original manufacturing process.  Office of Federal Procurement Policy (OFPP) Policy Letter No. 92-4, 57 Fed. Reg. 53,362; FAR 23.402, EO 13101, § 205.

2.  
Environmentally Preferable.  Products or services that have a lesser or reduced effect on human health and the environment when compared with competing products or services that serve the same purpose.  This comparison may consider raw materials acquisition, production, manufacturing, packaging, distribution, reuse, operation, maintenance, or disposal of the product or service.  EO 13101, § 201.

3.  
Postconsumer material.  A material or finished product that has served its intended us and has been discarded for disposal or recovery, having completed its life as a consumer item.  Postconsumer material is a part of the broader category of recovered material.  EO 13101, § 203.

4.  
Acquisition.   The acquiring by contract with appropriated funds for supplies or services including construction by and for the use of the Federal Government through purchase or lease, whether the supplies or services are already in existence or must be created, developed, demonstrated, and evaluated.  Acquisition begins at the point when agency needs are established and includes the description of requirements to satisfy agency needs, solicitation and selection of sources, award of contracts, contract financing, contract performance, and contract administration.  EO 13101, § 204.

5.
Recyclability.  Ability of a product or material to be recovered from, or otherwise diverted from, the solid waste stream for the purpose of recycling.  EO 13101, § 206.

6.  
Waste Prevention.  Any change in the design, manufacturing, purchase or use of materials or products, including packaging, to reduce their amount of toxicity before they are discarded.  Waste prevention also refers to the reuse of products or materials.  EO 13101, § 208.

7.
Waste Reduction.  Preventing or decreasing the amount of waste being generated through waste prevention, recycling, or purchasing recycled and environmentally preferable products.  EO 13101, § 209.

8.  
Life Cycle Cost.   The amortized annual cost of a product, including capital costs, installation costs, operating costs, maintenance costs, and disposal costs discounted over the lifetime of the product.  EO 13101, § 210.

9.
Pollution Prevention.  Source reduction and other practices that reduce or eliminate the creation of pollutants through:  a)  increased efficiency in the use of raw materials, energy, water, or other resources; or b)  protection of natural resources by conservation.  EO 13101, § 212.

10.
Cost-Effective Procurement Preference.  A program that favors, where price and other factors are equal, the procurement of products and services that are more environmentally sound or energy-efficient than other competing products and services.  OFPP Ltr. 92-4, para. 4f.

11.
Bio-based Products.  These are products made from renewable resources.  The EPA considers these products to have many positive environmental aspects and should be looked at by agencies when making environmentally preferable purchases.  However, federal purchasers should not assume all bio-based products are automatically environmentally preferable.  EO 13101, § 504.  

D.
Agency Responsibilities.  Agencies must consider energy conservation and efficiency data along with estimated cost and other evaluation factors, in the development of purchase requests and solicitations.  OFPP Ltr. 92-4, para. 6(a); FAR 7.103.  These factors should be considered in acquisition planning for all procurement and in the evaluation and award of contract.  Program and acquisition managers should take an active role in these activities.  EO 13101.  In discharging this responsibility, agencies must:

1.
Use product descriptions and specifications that reflect cost-effective use of recycled products, recovered materials, remanufactured products, and energy-efficient goods and services.  Exec. Order No. 13101, § 501; OFPP Ltr. 92-4, para. 7.a.(4); FAR 23.401(b).

2.
Require that offerors certify the percentage of recovered material used when the agency awards contracts wholly or in part on the basis of utilization of recovered materials.  42 U.S.C. § 962c(3)(A); OFPP Ltr.   92-4, para. 7.a.(6); FAR 52.223-4, -9.  

3.
Use life cycle cost analysis whenever feasible and appropriate, to assist in making source selection decisions.  OFPP Ltr. 92-4, para. 7.a.(3);  AFI 32-7080, para. 1.3.1.3.

4.
When drafting or reviewing specifications, the agency must ensure that the specifications:

a.
Do not exclude the use of recovered materials;

b.
Do not unnecessarily require the item to be manufactured from virgin materials; and

c. Require the use of recovered materials and environmentally sound components to the maximum extent practicable without jeopardizing the intended end use of the item.  OFPP Ltr. 92-4, para. 7a.(7).

d. Consider the use of biobased products, reuse of products, life cycle cost, recyclability, waste prevention, and ultimate disposal.  EO 13101, § 401.

E.
Implementation. 

1.
OFPP Policy Letter No. 92-4 states that it is the policy of the federal government that executive agencies implement cost-effective procurement preference programs favoring the purchase of environmentally sound, energy-efficient products and services.  OFPP Ltr. No. 92-4, para. 6.

2.
OFPP Policy Letter No. 92-4 states that “it is expected that agencies will take all appropriate actions . . . to implement those aspects of the policy that are not dependent upon regulatory change.”  OFPP Ltr. No. 92-4, para. 10.

3.
Developing a Preference Program.  42 U.S.C. § 6962(i)(3); OFPP Ltr.   92-4, para. c.(1)(e).  In developing a preference program, agencies must consider the following options:

a.
Provide open competition between products made of virgin materials and products containing recovered materials and provide a preference to the latter; or

b.
For guideline items, establish minimum content standards that identify the minimum content of recovered materials that an item must contain.

4.
Sealed Bidding.  Since agencies cannot consider factors unrelated to price in awarding sealed bid contracts, preferences for environmentally sound goods and services are relevant during the acquisition planning process or when the agency receives two equally priced bids.

F.
Affirmative Procurement Programs.  42 U.S.C. § 6962; Executive Order No. 13101; OFPP Ltr. 92-4, para. 7c.  Within one year after publication of guidelines issued pursuant to 42 U.S.C. § 6962(e), each procuring agency must develop an “affirmative procurement program” which will assure that items composed of recovered materials will be purchased to the maximum extent practicable.            42 U.S.C. § 6962(i).  The use of the guideline-specified material must not “jeopardize the intended end use of the item.”  42 U.S.C. § 6962 (d)(2).            AFI 32-7080, para. 3.5.

1. Currently the EPA has listed 55 items that can be made with recovered materials.  

a. The 55 items include five items listed previously:  cement and concrete containing fly ash (40 C.F.R. § 249), paper products     (50 Fed. Reg. 14,076), re-refined lubricating oil (40 C.F.R. § 252), retread tires (40 C.F.R. § 253), and building insulation containing recovered materials (40 C.F.R. § 248).  

b. The items EPA has listed recently include:  engine coolants, structural fiberboard, laminated paperboard, carpet, floor tile, patio blocks, cement and concrete containing ground granulated blast furnace slag, traffic cones, traffic barricades, playground surfaces, running tracks, hydraulic mulch, yard trimmings compost, office recycling containers, office waste receptacles, plastic desktop accessories, toner cartridges, binders, carpet cushions, flowable fill, railroad grad crossing surfaces, park and recreational furniture, playground equipment, food waste compost, plastic lumber landscaping timbers and posts, solid plastic binders, plastic clipboards, plastic file folders, plastic clip portfolios, plastic presentations folders, absorbents and adsorbents, awards and plaques, industrial drums, mats, signage, manual-grade strapping and plastic trash bags.  See 64 Fed. Reg. 22,023 (1999); 63 Fed. Reg. 45,558 (1998), 61 Fed. Reg. 57,748 (1996).  

2.
Applicability.  Agencies shall ensure that their affirmative procurement programs require 100 percent of their purchases meet or exceed the EPA guidelines.  The statutory requirement to purchase EPA guideline items only applies to procurements over $10,000 or where the purchased quantity of such items, or of functionally equivalent items, procured in the prior fiscal year exceeds $10,000.  The broader requirement for recovered material purchases has no price threshold.

3.
Effective 1 January 1999, Executive Order 13101 requires agencies to use paper made with a minimum of 30 per cent post consumer (recycled) content.  Exec. Order 13101 § 505.  If this paper is not reasonably available, does not meet performance standards, or is cost prohibitive, the agency must purchase paper containing no less than 20 per cent post consumer material.  

4.
Executive Order No. 13101 directs federal agencies to implement the EPA procurement guidelines for re-refined lubricating oil and retread tires.  It specifically requires that product managers revise specifications to maximize procurement of these items.  Exec. Order No. 13101 § 507(a).

5.
These requirements not only apply to acquisition of products and services but also to leasing and construction contracts.  EO 13101, § 702.

5.
Executive Order No. 13101 directs the EPA to develop a process for designating items that contain recovered materials so that agencies can give a preference to these items in their procurement.  

G.
Exceptions.  42 U.S.C. § 6962; AFI 32-7080, para. 3.5.3.  Under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6901-6901i, a procurement is not subject to these requirements if the procuring contracting officer determines that the items meeting the statutory requirements:

1.
Are not available competitively within a reasonable time frame;

2.
Does not meet appropriate performance standards; or

3.
Are only available at an unreasonable price.  EO 13101, § 402.

H.  
Contractor Responsibilities.  On June 20, 1996, the FAR Council adopted a final rule, which encourages contractors to maximize the use of double-sided copying on recycled paper when submitting written documents related to an acquisition.  FAR 4.301 and FAR 52.204-4.  The rule encourages contractors to use high-speed copier paper, offset paper, computer printout paper, carbonless paper, file folders, white woven envelopes, and other uncoated printed and writing paper made with a minimum of 20 per cent post-consumer (recycled) content.  Contracts that provide for contractor operation of a government owned or leased facility and/or contracts that provide for contractor or other support services at government owned or operated facilities awarded by executive agencies shall include provisions that obligate the contractor to comply with the provisions of EO 13101.  EO 13101, § 701.

I.
EPA Guidance on Environmentally Preferable Purchasing.  As required by EO 13101, on 20 August 1999, the EPA published its final guidance on environmentally preferable purchasing for executive agencies.  The Guidance is designed to help executive agencies meet their obligations to identify  and purchase environmentally preferable products and services.  Executive agencies are directed by EO 13101 to use the principles and concepts in the EPA Guidance.  The guidance applies to all acquisition types (supplies, services, buildings and systems).  64 Fed. Reg. 45809 (1999).  

1.  
Guiding Principles.  The EPA has developed five guiding principles.  Applicability of these principles should vary depending on factors such as type and complexity of product or service being purchased, whether or not the product or service is commercially available, the type of procurement method used (negotiated, sealed bidding, simplified acquisition, IMPAC card, etc.), the time frame for the requirement, and the cost involved.  Agency personnel should use their professional judgment and common sense when assessing a product or service’s performance, cost, or availability.  EPA Guidance, § IV.

a.  
Environmental considerations should become part of normal purchasing practice consistent with such traditional factors as product safety, price, performance, and availability.   Agencies should consider what adverse impacts on health and the environment the manufacture, use, and disposal of the products purchased has.  These factors should be considered equally with price, performance, and health and safety.  The Guidelines state that increased competition among vendors seeking government contracts should stimulate continuous environmental improvement and increase the availability of environmentally preferable products and services.  

b.
Consideration of environmental preferability should begin early in the acquisition process and be rooted in the ethic of pollution prevention, which strives to eliminate or reduce, up-front, potential risks to human health and the environment.  Pollution prevention should be the primary motivation and strategy for the federal government’s implementation of environmentally preferable purchasing.  There are three recommended considerations in this area.  The first is using customized purchases or projects in which program managers, architects, engineers, systems designers, or others have input into the design phase.  This affords agencies an early opportunity to apply environmentally preferable concepts.   Second, during the early acquisition stages, acquisition personnel can apply a systems analysis approach to purchasing.  This approach takes into consideration the full set of product elements and focuses on how they interact from a life cycle perspective which helps to identify the most efficient options for meeting the government’s needs.  Finally, and maybe this should be the first question asked, is whether a product or service is even necessary or can a less damaging process replace it.

c.
A product or service’s environmental preferability is a function of multiple attributes from a life cycle perspective.  A product or service has environmental impacts long before and after the federal government purchases and uses it.  The manufacture, use, distribution, and disposal of products create a variety of burdens on the environment.  Agencies should strive to purchase products or services with as few negative impacts in as many life cycle stages as possible.  The life cycle stages of a typical product include product design, pre-manufacture, manufacture, packaging for distribution, use and reuse for maintenance, and waste management.  Once again in making these life-cycle decisions, agencies should consider the type of product or service, the availability of life cycle information, the willingness of the provider to give the information, and the availability of easy to use tools that translate this information to support purchasing decisions.

d.
Determining environmental preferability might involve comparing environmental impacts.  In comparing environmental impacts, federal agencies should consider:  the reversability and geographic scale of the environmental impacts, the degree of difference among competing products or services, and the overriding importance of protecting human health.  There is no widely accepted hierarchy that ranks the attributes or environmental impacts that are the most important.  The guiding principles outline three factors that are intended to assist in analyzing the environmental impacts of competing products and services and in making decisions about environmental preferability when faced with trade-offs among environmental attributes.  The first is recovery time and geographic scale.  An impact is less acceptable is the recovery time is longer.  But the question becomes is it worse if the impact is global versus local?  The second factor is  what are the differences among competing products.  Preferability may be determined by looking at the difference in environmental performance among competing products rather than by comparing environmental problems.  The last factor is human health considerations.  A product or service should be at least equivalent to comparable products/services in protecting human health.  The guidelines list of high priority human health stressors include ambient air pollutants, hazardous air pollutants, indoor air pollution, occupational exposure to chemicals, and bioaccumulative pollutants.

e.
Comprehensive, accurate, and meaningful information about the environmental performance of products or services is necessary in order to determine environmental preferability.  The EPA expects that provider’s disclosure of information about their products and services will foster competition and encourage a market driven approach to environmental improvement.  Information is expected to come from the manufacturers or from nongovernmental entities with third party certification programs.

f.  
Websites.  EPA’s EPP Program Web site:  www.epa.gov/opptintr/epp.  Office of the Federal Environmental Executive’s Web site:  www.ofee.gov.  

J.
Air Force Audit Agency, Report of Audit, Affirmative Procurement Program.  Bottom Line:  Installation managers did not effectively implement affirmative procurement programs.  Installation managers at seven of nine locations did not increase affirmative procurement program awareness by assigning program managers, disseminating program information, and accomplishing annual program reviews.  Although transportation managers routinely purchased recycled oil and retread tires, IMPAC coordinators at six of nine locations did not include affirmative procurement requirements in training courses or consistently provide cardholders information on EPA designated items.  AFAA, Project Number 990520126, 23 Nov 99.

V.
OZONE DEPLETING SUBSTANCES.

A.
Background.  

1.
In 1977, Congress amended the Clean Air Act Amendments to add provisions for Ozone Protection.  

2.
In May 1977, the Toxic Substances Control Act added aerosol products containing chloroflurocarbons (CFCs).  

3.
In 1985, the Vienna Convention met and discussed protection of the ozone layer.  In 1987, the rules, which we now follow, were adopted during the Montreal Convention on Ozone Protection.  The United States is a party to the Montreal Protocol, which is an international treaty requiring the phase-out the use and production of Ozone Depleting Substances (ODS).  The largest 24 nations in the world are signatories to the Montreal Protocol.  The Protocol states that the signatory governments agree to phase-out their use of products containing ODS.  Congress adopted these provisions as law in the 1987 and 1990 Amendments to the Clean Air Act.

B.
Products Containing ODS.  

1.
Halons are primarily used as firefighting agents in aircraft engines, cargo departments, and passenger compartments; in flightline wheeled units and crash and rescue vehicles; and for vector control in some missile systems.  

2.
Chlorofluorocarbons are primarily used as refrigerants, weapon systems, medical sterilization, insulation, packing foam, and cleaning solvents.

3.
Methyl chloroform and methyl bromide are used for cleaning and degreasing, and for electronics manufacturing.  Carbon tetrachloride is used as a cleaning solvent.

C.
Statutory Prohibition.  § 326(a) of the FY 1993 Authorization Act, Pub. L. No. 102-484, 106 Stat. 2315 (hereinafter Pub. L. 102-484) provides:

No [DOD] contract awarded after June 1, 1993, may include a specification or standard that requires the use of a class I [ODS] or that can be met only through the use of such a substance unless the inclusion of the specification or standard in the contract is approved by the senior acquisition official (SAO) for the procurement covered by the contract.  See Exec. Order No. 12843, 58 Fed. Reg. 21,881 (1993); DFARS 210.002-71(a); AFFARS 5310.002-71(90)(a). 


D.
Definitions.

1.
A “Class I ozone depleting substance” means any substance listed under § 602(a) of the Clean Air Act.  42 U.S.C. § 7671a(a).  See Protection of Stratospheric Ozone, 40 C.F.R. part 82, Appendix A (1997).

2.
On June 20, 1996, the FAR Council adopted a final ODS rule                  (61 Fed. Reg. 31,645 (1996)) which changed the definition of ODS.  The definition now reads “any substance designated as Class I by the EPA, including but not limited to chloroflourocarbons, halons, carbon tetrachloride, and methyl chloroform; or any substance designated as Class II by the EPA, including but not limited to hydrochloroflourocarbons.”  FAR 23.802.  

3.
Senior Acquisition Official (SAO).  The person with contracting authority for the contracting activity involved who is a general or flag officer or a member of the senior executive service.  DFARS 210.002-71(a).  See SARDA Memorandum, Ozone Depleting Substances (2 July 1993) [hereinafter July SARDA Memorandum].  Air Force policy designates the Assistant Secretary of the Air Force for Acquisition, Logistics, and Engineering as SAO’s within their respective areas of responsibility.  Air Force ODC Interim Waiver Application, Approval Procedures, and Reporting Requirements (14 July 1993) [hereinafter AF Waiver Letter].

4.
Approved Technical Representative (ATR).  The person with authority to certify that no suitable ODS substitute or alternative technology is currently available.  The SAO relies on this certification to authorize including the specification or standard that requires ODS.  See Memorandum, ASA, subject:  Elimination of Ozone-Depleting Chemicals (20 May 1993) [hereinafter Army ODS Policy Letter].

E.
Nature of Requirement.  § 326 of Pub. L. 102-484 only prohibits federal contracting activities from requiring the use of ODS.

1.
Contractors may choose to use ODS on their own initiative.  The agency complies with the statute if it did not specify that an ODS must be used, has not phrased the requirement in such a way that it can only be met through the use of an ODS, or did not require the contractor to deliver an ODS.  See AF Waiver Letter; Army ODS Policy Letter.

2.
Contractor screening.

a.
In addition to the screening conducted by the government, the contracting officer should encourage contractors to share with the government any special knowledge they have regarding ODS required at any level of contract performance.  July SARDA Memorandum.

b.
Agencies should ensure that their solicitations and contracts do not obligate contractors to identify ODS use in production, performance, or in the end item.  Memorandum, Director of Defense Procurement, Subject: Ozone-Depleting Substances, (20 Oct. 1993).  See AFFARS 5352.210-9000 (encouraging but not requiring offerors to identify ODS use).

c.
The Defense Acquisition Regulatory Council has provided the following guidance:


Buying activities are still requesting certifications from contractors regarding the absence of [ODS].  This is improper, since no paperwork clearance has been received from OMB to collect this information, and Executive Order 12843 requires only the government agencies stop mandating the use of ODS.  Contracting activities should immediately cease this practice.  DAR Council Report, 3 September 1993.

d.
If the government learns of ODS use through contractor identification, the generally applicable rules pertaining to ATR review and SAO approval are required prior to further use.

3.
DOD has issued a list of military specifications and standards that require the use of ODS.  See DOD Policy Memorandum, subject: Ozone Depleting Chemicals (20 May 1993) [hereinafter ODS Policy Letter].

a.
No contract awarded after 1 June 1993 may include a listed specification or standard unless the appropriate authority has granted a waiver.

b.
Agencies must screen all new contract actions and solicitations for specifications and standards identified by DOD as requiring the use of ODS.  

(1)
This initial review does not have to be performed by the ATR.  July SARDA Memorandum.

(2)
If the initial reviewer determines that the specifications and standards are not on the DOD list, the reviewer should submit a statement to the contracting office stating his/her conclusion.  July SARDA Memorandum.

(3)
The reviewer should submit this statement to the contracting office with the requirements document and the contract file should contain both documents.  July SARDA Memorandum.

c.
The ATR must review all solicitations and existing contracts to determine if they include specifications or standards that require use of class I ODS.  Memorandum, Assistant Secretary of the Army for Research, Development, and Acquisition (SARDA), subject: Implementation of the Requirements of the National Defense Authorization Act for FY 93 (9 June 1993) [hereinafter June SARDA Memorandum].

4.
DOD is emphasizing the use of commercial practices and performance-based specifications to minimize the use of military specifications and standards.  To the extent these initiatives are implemented, such an emphasis could reduce the review and revision effort, because fewer military specifications and standards would need to be reviewed.  General Accounting Office, Pollution Prevention, Status of DOD’s Efforts, Report No. GAO/NSIAD-95-13 (1994).
5.
If the solicitation prohibits using ODS in the manufacturing process or as components in the end item, but the contractor chooses to use them, the contracting officer must find these offers non-responsive.

F.
DOD Policies.  

1.
See DFARS 207.105(b)(15), Contents of Written Acquisition Plans.  This regulation requires written acquisition plans to discuss actions taken to ensure “either elimination of or authorization to use class I ozone-depleting chemicals.”

2.
Air Force Policy.  On 7 January 1993, the Secretary of the Air Force issued a policy letter implementing § 326 of Public Law 102-484.  See Air Force ODC Policy Letter (7 Jan. 1993) [hereinafter AF ODC Policy Letter].  See also AFFARS 5310.002-71(90).  The Policy Letter established the following requirements:

a.
Prohibits purchasing fire extinguishers containing halon for use inside Air Force facilities.

b.
Aircraft in development must not be designed to include halon but must incorporate alternatives under development.

c.
Prohibits the acquisition of facility air conditioning systems and other refrigeration and aircraft support equipment using ODS’ as of 1 January 1993.

d.
Prohibits the acquisition of commercial vehicles with air conditioning equipment containing ODS’ after 1 June 1993.  Requires service contracts for servicing air conditioning units in existing vehicles to comply with the Clean Air Act (42 U.S.C. §§ 7401-7671q) requirements for recycling ODS.

e.
Requires installations to replace refrigerators and other domestic equipment with non-ODS equipment when the ODS-containing equipment has reached the end of its economic life.  Installations may purchase recycled ODS’ from commercial sources to maintain this equipment.

f.
Prohibits acquiring solvents containing ODS’ and supplies requiring ODS solvents for maintenance or operation purposes after 1 April 1994.

g.
Prohibits local acquisition of any ODS-containing product without a waiver.

G.
Executive Order No. 12843.  On 21 April 1993, the President issued an executive order titled, “Procurement Requirements and Policies for Federal Agencies for Ozone-Depleting Substances,” Exec. Order No. 12843, Fed. Reg. 21,881 (1993).  This order addresses many of the same concerns as § 326 of Pub. L. No. 102-484 and the implementing DFARS provisions discussed above.  The Order states that:

1.
It is federal policy that federal agencies give a preference to the procurement of alternative chemicals, products, and manufacturing processes that reduce overall risks to human health and the environment by lessening the depletion of ozone in the upper atmosphere.  Exec. Order No. 12843 § 3.  For example, the Secretary of the Air Force has directed SAF/AQ and AF/LG to implement procedures making non-use of ODS a salient characteristic of any item or process.  ODS Policy Ltr.  Further the non-use of ODS should normally be a technical requirement in all federal acquisitions.

2.
Federal agencies, where economically practicable, must minimize the procurement of products containing or manufactured with class I ODS and maximize the use of safe alternatives.  Exec. Order No. 12843 § 3(a).  See, e.g., AFI 32-7080, para. 2.4.3.

3.
Agencies must amend existing contracts, “to the extent permitted by law,” and, where practicable, make them consistent with the phaseout schedules for class I substances.  Exec. Order No. 12843 § 3(b).

4. The order does not create any right or benefit, substantive or procedural, enforceable by a non-federal party against the United States, its officers or employees, or any other person.  Exec. Order No. 12843 § 9.

H.
Waivers.

1.
Section 326(a) of Pub. L. No. 102-484, states that contracts must not include a specification or standard that requires the use of a class I ODS or that can be met only through the use of such a substance unless the SAO approves the inclusion of the specification or standard in the contract.  See Exec. Order No. 12843, 58 Fed. Reg. 21,881 (1993); DFARS 210.002-71(a); AFFARS 5310.002-71(90)(a); AFI 32-7080, para. 3.1.3.

2.
Waiver Authority.  The differing guidance from various sources has hampered the ability to decide who may grant waivers.

a.
The FY 93 Authorization Act stated that only the SAO may grant waivers pertaining to contracts awarded after 1 June 1993, but that the “SAO or designee” could grant waivers pertaining to contracts awarded before 1 June 1993 (modifications).  Pub. L. 102-484,    §§ 326(a)(1), 326(a)(2)(B).

b.
DFARS 210.002-71 establishes a stricter standard.  It requires that waivers in both situations be authorized at a level no lower than a general or flag officer or a member of the SES.  DFARS 210.002-71(a) and 210.002-71(b)(3).  See also DOD Policy Memorandum, Ozone Depleting Chemicals (20 May 1993).

c.
On 26 May 1993, the Secretary of the Air Force issued AFAC    92-29 establishing the waiver authority at the secretarial level.  The Army has not so limited itself and follows the DFARS standard.

d.
After the phase out dates of the Montreal Protocol, only the President may grant production waivers.  42 U.S.C. § 7671c(f).  Thus, agencies must send requests for a production waiver through command channels to the President.  The phase out date for halon was 1 January 1994; the phase out date for chlorofluorocarbon, methyl chloroform, and carbon tetrachloride was 1 January 1996.  The phase out date for methyl bromide is 1 January 2005 (64 Fed. Reg. 29,240 (1999)).

3.
Exercise of Waiver Authority.

a.
Waivers are for the purpose of awarding contracts when a suitable substitute is not available.  Waivers are not to allow business as usual.

b.
Some agencies will grant class waivers to address immediate requirements to award contracts where an agency-wide or command wide need exits, or when delay in awarding contracts has the potential to immediately impact the agency’s mission.  AF Waiver Letter; Army Acquisition Executive Memorandum (20 Jan. 1993) [hereinafter Army Waiver Letter].  

c.
The authorized official may approve specifications or standards that require ODS use only if the official determines (after ATR certification) that a suitable substitute for the class I ODS is not currently available.  Pub. L. 102-484, § 326(a)(1).

d.
If the requiring activity determines that the contract does not require a class I ODS, then the requiring activity must provide a written statement to the contracting officer.  This statement must indicate that the agency does not require the contractor to deliver a separately identifiable class I ODS or use class I ODS’ in the contract performance.  AFFARS 5310.002-71(90)(c).

e.
Waivers cannot be used to negate a specific prohibition.  For example, purchasing fire extinguishers containing halon for use inside Air Force facilities is prohibited.  Waivers should not be sought for such acquisitions.

4.
Exceptions.

a.
A waiver is not required for off-the-shelf items, even if they include ODS in their production.  These items were not “developed from military specifications,” although DOD activities may use them for military purposes.  Thus, a contracting activity does not violate § 326(a) of Pub. L. No. 102-484 by contracting for off-the-shelf items produced with or including ODS, because the government did not require the use of the ODS.  AF Waiver Letter; Army ODS Policy Letter.

b.
Waivers are not required for government acquisition or use of ODS-containing products already in DOD inventories.  AF Waiver Letter.  In the Air Force, however, waivers are required to obtain ODS from the Defense Logistics Agency ODS bank for mission critical applications.

I.
Recent Developments.  On 5 March 1998, the EPA issued a final rule governing the manufacture of halon blends.  63 Fed. Reg. 11,084 (1998).  The final rule:

1.
Bans the manufacture of halon blends;

2. Prohibits the intentional release of halons during technician training;

3. Prohibits the intentional release of halons during the testing, repair, and disposal of halon-containing equipment; and

4. Requires proper training of technicians about reducing emissions and disposing of halons and halon-containing equipment.

J.
Defense Logistics Agency (DLA) ODS Bank.

1.
Statutory Requirement.  The FY 93 National Defense Authorization Act requires the DLA Director to evaluate the quantity of class I and class II ODS’ used within the DOD, determine the quantity of ODS-containing items in DOD inventories, and determine the quantity and type of ODS’ that must be stockpiled after 1995 to ensure their availability for mission critical use.  Pub. L. 102-484, § 325.

2.
ODS’ Acquired Through the DLA ODS Bank.

a.
Halons.  Halon needed to meet mission critical applications must be obtained by using existing stocks or from the DLA ODS Bank.  AF ODC Policy Letter.

b.
Chlorofluorocarbons.  CFCs needed to meet mission critical use must be obtained by using existing stocks, or from the DLA ODS Bank.  AF ODC Policy Letter.  

c.
Solvents.  No solvent containing ODS shall be considered mission critical. 

3.
Commercial Acquisition of ODS.  Agencies may purchase recycled ODS’ from commercial sources only if the DLA ODS Bank is unable to meet agency needs.  AF ODC Policy Letter.

K.
Contract Review Checklist.  Because several layers of rules pertaining to ODS impact the federal procurement process, attorneys reviewing contracts should consider the following items:

1.
Review by the Requiring Activity.  If the requiring activity has determined that the specifications and standards are not on the DOD list of specifications and standards requiring use of ODS, the file should contain a statement from the reviewer.  July SARDA Memo.

2.
ATR Review.  The file should contain a statement from the ATR.  This statement may take essentially two forms:

a.
If the ATR determines that the contract does not require the use of an ODS, but that such use is an option, the ATR statement should be accompanied by a statement from the SAO recommending that the contracting officer amend the specification or standard to require the contractor to give preference to non-ODC alternatives; or

b.
If the ATR determines that the contract requires the use of an ODS, the file should contain a certification from the ATR that either a known substitute exists or that there are no known substitutes.

3.
SAO Determination.  If the contract requires the use of an ODS, the file must contain a document from the SAO approving either the use of an ODS substitute or the use of the required ODS.

4.
MAJCOM/MACOM Review.  If a contracting office uses locally drafted ODS clauses, it should obtain approval from the appropriate MAJCOM/MACOM before incorporating such clauses into a contract.

5.
When reviewing statements of work and specifications, be especially alert to requirements for refrigerants, solvents, and halons.  See generally Captain Walter C. Roberts, ODS-An Odious Burden, The Air Force Reporter, September 1993, at 7.

VI.
HAZARDOUS MATERIAL POLLUTION PREVENTION.  DOD Directive 4210.15, Hazardous Material Pollution Prevention (27 July 1989).

A.
DOD Policy.  When procuring hazardous substances, DOD agencies must select, use, and manage hazardous material over its life-cycle so that DOD incurs the lowest cost required to protect human health and the environment.  Emphasis must be on less use of hazardous materials in processes and products, as distinguished from end-of-pipe management of hazardous waste.  DOD Dir. 4210.15, para. (D).

B.
Implementing Provisions.  Heads of DOD components must revise specifications and standards requiring the use of a hazardous material when a less hazardous alternative is available.  DOD Dir. 4210.15 para. F(4)(b)-(d); AFI 32-7080, para. 2.1.  Available alternatives include:

1.
Substituting less hazardous or nonhazardous material;

2.
Redesigning a component so that hazardous material is not needed in its manufacture, use, or maintenance;

3.
Modifying processes or procedures, including the use of waste as raw material in other manufacturing.  DOD Dir. 4210.15, encl. 1, para. 7.

C.
Economic Analysis.  Heads of DOD components must evaluate hazardous materials decisions by economic analysis techniques that consider cost factors and intangible factors.

1.
Cost factors refer to the direct and indirect costs attributable to hazardous material that are encountered in operations such as acquisition, manufacture, supply, use, storage, inventory control, treatment, recycling, emission control, training, work place safety, labeling, hazard assessments, engineering controls, personal protective equipment, medical monitoring, regulatory overhead, spill contingency, disposal, remedial action, and liability.

2.
Intangible factors include influences bearing on the use or effects of hazardous material, which may not be reduced to monetary terms.  For example, the quality of defense and the quality of  environment both have intangible characteristics that are not mutually exclusive but which could be overriding factors in a hazardous material issue.  Other intangible factors include public emotion and potential litigation.

D.
Contractor Responsibilities.

1.
The FAR Council published a final rule requiring federal agency contractors to publicly report on toxic chemicals released into the environment.  The final rule amends FAR Parts 23 and 52 to reflect these changes.  

2.
The FAR requires owner\operators of a facility subject to the Emergency Planning and Community Right to Know Act (EPCRA), 42 U.S.C.   § 11001, and the Pollution Prevention Act (PPA), 42 U.S.C. § 3101, to report and file Toxic Chemical Release Inventory Forms (Form R) with the Environmental Protection Agency (EPA).  Offerors must submit certifications regarding only those facilities that the offeror owns or operates and that the contractor intends to use in performing a government contract.  

3.
The FAR requires that solicitations for competitive contracts, expected to exceed $100,000 including all options, include as award eligibility criterion, a certification by the offeror.  In the certification, the contractor must state one of the following: 

a.
That, as the owner or operator of facilities to be used in the performance of the contract, the offeror will file and continue to file the Form R if awarded the contract; or 

b.
That the facilities to be used in the contract are exempt.  Exemptions include the following: 

(1)
The contractor does not process, manufacture, or use toxic chemicals; 

(2) 
The contractor does not have 10 or more full time employees; or 

(3) 
The contractor does not fall within the requisite Standard Industrial Classification (SIC) codes.

VII.
ENERGY EFFICIENT REQUIREMENTS.

A.  COMPUTER EQUIPMENT.  Exec. Order No. 13123, Greening the Government Through Efficient Energy Management, 63 Fed. Reg. 49643 (1999). 

1.
General Requirements.  

a.
Agencies must ensure that all acquisitions of microcomputers (including personal computers, monitors and printers) meet “EPA Energy Star” requirements for energy efficiency.  Agency heads may grant case-by-case exemptions based on the commercial availability of qualifying equipment, significant cost differences between qualifying and non-qualifying equipment, the agency’s performance requirements, and the agency’s mission.  Exec. Order 13123, § 403(b).

b.
Under EPA’s Energy Star program, computers, printers, and monitors must include an automatic low-power standby feature.  The problem with this rule is that these computers do not work on a LAN system.

2.
Implementation.  Specifications must require that microcomputers be equipped with the energy efficient low-power standby feature as defined by the EPA Energy Star computers program. 

3.
Judicial Review.  Exec. Order No. 13123 states that “[t]his order does not create any right or benefit, substantive or procedural, enforceable by an non-Federal party against the United States, its officers or employees, or any other person.”

4.         All new computer acquisitions must me Year 2000 (Y2K) compliant.  Executive Order 13073, 63 Fed. Reg. 6467 (1998).

B.  Efficient Energy Management.  On 3 June 1999, President Clinton issued Executive Order 13,123, entitled “Greening the Government Through Efficient Energy Management.”  The executive order challenges federal agencies to be more energy efficient:  “The Federal Government, as the Nation’s largest energy consumer, shall significantly improve its energy management in order to save taxpayer dollars and reduce emissions that contribute to air pollution and global climate change.”  The executive order promotes the increased use of “energy-savings performance contracts.”  These are contracts that provide for the “performance of services for the design, acquisition, financing, installation, testing, operation, and where appropriate, maintenance and repair, of an identified energy or water conservation measure or series of measures at one or more locations.”  Thus, the contractor must implement measures to save energy.  Payment to the contractor is contingent upon realizing a guaranteed stream of future energy and cost savings.  All additional savings agency.  In addition, the executive order establishes a Public and Private Advisory Committee to provide input on federal energy.  For example, the committee will advise agencies on how to increase the use of energy-saving performance contracts; how to streamline the purchase of “Energy Star” and other energy efficient products; how to improve building designs and reduce energy use; and how to enhance the use of efficient and renewable energy technologies at federal facilities.  The executive order also requires agencies to consider life-cycle costs when buying energy efficient goods and services. 

1.  
Goals.  Energy Efficiency.  Reduce energy consumption (30% of baseline by 2005 and 35% of baseline by 2010).  Reduce consumption at industrial facilities and laboratories (20% of baseline by 2005 and 25% of baseline by 2010).  Expand the use of renewable energy.  In the area of petroleum, switch to natural gas or institute measures that improve efficiency.  Reduce all use from source and increase water conservation.  

2. 
Definitions:

a.  
Energy-Savings Performance Contract.  A contract that provides for the performance of services for the design, acquisition, financing, installation, testing, operation, and where appropriate, maintenance and repair, of an identified energy or water conservation measure or series of measures at one or more locations.  Such contractors shall provide that the contractor must incur costs of implementing energy savings measures, including at least the cost incurred in making energy audits, acquiring and installing equipment, and training personnel in exchange for a predetermined share of the value of the energy savings directly resulting from implementation of such measures during the term of the contract.  Payment to the contractor is contingent upon realizing a guaranteed stream of future energy and cost savings.  All additional savings will accrue to the federal government.  EO 13123, § 703.

b.
Facility.  Any individual building or collection of buildings, grounds, or structure, as well as any fixture or part thereof, including the associated energy or water-consuming support systems, which is constructed, renovated, or purchased in whole or in part for use by the federal government.  It includes leased facilities where the federal government has a purchase option or facilities planned for purchase.  Facility also includes any building 100 percent leased for use by the federal government where the federal government pays directly or indirectly for the utility costs associated with its leased space.  It also includes government owned contractor operated facilities.  EO 13123, § 705.  

c.  
Life-cycle costs.  The sum of the present  values of investment costs, capital costs, installation costs, energy costs, operating costs, maintenance costs, and disposal costs, over the lifetime of the project, product, or measure.  EO 13123, § 707.

d. 
Life-cycle cost effective.  The life-cycle costs of a product, project, or measure are estimated to be equal to or less than the current standard practice or product.  EO 13123, § 708.

e.  
Mobile Equipment.  All federally owned ships, aircraft, and nonroad vehicles.  EO 13123, § 709.

f.  
Renewable Energy.  Energy produced by solar, wind, geothermal, and biomass power.  EO 13123, § 710.

g.  
Renewable Energy Technology.  Technologies that use renewable energy to provide light, heat, cooling, or mechanical or electrical energy for use in facilities or other activities.  The term also means the use of integrated whole-building designs that rely upon renewable energy resources, including passive solar design.  EO 13123, § 711.

h.
Source Energy.  Energy that is used at a site and consumed in producing and in delivering energy to a site, including, but not limited to, power generation, transmission, and distribution  losses, and that is used to perform a specific function, such as space conditioning, lighting, or water heating.  EO 13123, § 712.

i.
Utility Energy-Efficiency Service.  Demand side management services provided by a utility to improve the efficiency of use of the commodity being distributed.  Services can include, but are not limited to, energy efficiency and renewable energy product auditing, financing, design, installation, operation, maintenance, and monitoring.  EO 13123, § 714.

3.
Applicability.  This executive order applies to all federal departments and agencies.  It applies to all contract types (negotiations, sealed bidding, simplified acquisitions).  It also applies to all acquisitions (construction, products, and services).  EO 13123, § 308. 

4.  
Implementation.  

a.
Life-Cycle Cost Analysis.  Agencies shall use life-cycle cost analysis in making decision about their investments in products, services, construction and other projects to lower the federal government’s costs and to reduce energy and water consumption.  Agencies shall also retire inefficient equipment on an accelerated basis where replacement results in lower life-cycle costs.  EO 13123, § 401.

b.  
Financing Mechanisms.  Agencies shall maximize their use of available alternative financing contracting mechanisms, including Energy-Savings Performance Contracts and utility energy-efficiency service contracts, when life-cycle cost effective, to reduce energy use and cost in their facilities and operations.  EO 13123, § 403.

c.
Energy Star Requirements.  Agencies shall select, where life-cycle cost-effective energy star and other energy efficient product when acquiring energy using products.  For product groups where Energy Star requirements are not yet available, agencies shall select products that are in the upper 25 percent of energy efficiency as designated by the Federal Energy Management Program.  The EPA and DOE shall expedite the process of designating predictors as Energy Star and will merge their current efficiency rating procedures.  Agencies shall incorporate energy efficient criteria  consistent with Energy Star and other FEMP designated energy efficiency levels into all guide specifications and project specifications developed for new construction and renovation, as well as into product specification language developed for basic ordering agreements, blanket purchasing agreements, government wide acquisition contracts and all other purchasing procedures.  Agencies shall strive to meet the Energy Star building criteria for energy performance and indoor environmental quality in their facilities to the maximum extent practicable by the end of 2002.   Agencies shall apply the principles of sustainable building design to the siting, design, and construction of new facilities.  Agencies entering into leases, including the renegotiations or extension of existing leases, shall incorporate lease provisions that incorporate lease provisions that encourage water and energy efficiency wherever life cycle cost effective.  Build to suit lease solicitations shall contain criteria encouraging sustainable design and development, energy efficiency, and verification of building performance.  Agencies shall include a preference for buildings having the Energy Star building label in their selection criteria for acquiring leased buildings.   EO 13123, § 403.

d.
Other Energy Management Strategies and Tools.  EO 13123, § 403.  

1)
Industrial Facility Efficiency Improvements.  Agencies shall explore efficiency opportunities in industrial facilities for steam systems, boiler operation, air compressor systems, industrial processes, and fuel switching, including cogeneration and other efficiency and renewable energy technologies.

2)  
Highly Efficient Systems.  Agencies shall implement district energy systems, and other highly efficient systems, in new construction or retrofit projects when life cycle cost effective.  Agencies shall consider combined cooling, heat, and power when upgrading and assessing facility power needs.  

3)
Off-Grid Generation.  Agencies shall use off-grid generations systems, including solar hot water, solar electric, solar outdoor lighting, small wind turbines, fuel cells, and other off-grid alternatives where life cycle cost effective.

d.  
Electricity Use.  Each agency shall strive to use electricity from clean, efficient, and renewable energy sources.  When selecting electricity providers, agencies shall purchase electricity from sources that use high efficiency electric generating technologies when life cycle cost effective.  Agencies shall consider the greenhouse gas intensity of the source of the electricity and strive to minimize the greenhouse intensity of purchased electricity.  Agencies should include provisions for the purchase of electricity from renewable energy sources as a component of their requests for bids whenever procuring electricity.  Agencies may use savings from energy efficiency projects to pay additional incremental costs of electricity from renewable energy sources.   EO 13123, § 404.  

e.
Mobile Equipment.  Agencies shall consider enhanced use of alternative or renewable based fuels.  EO 13123, § 405.

VIII.
THE NOISE CONTROL ACT OF 1972.  42 U.S.C. §§ 4901-18.  

A.
Definition.  A low-noise emission product is:  “[A]ny product which emits noise in amounts significantly below the levels specified in noise emission standards under regulations applicable under § 4905 of this title at the time of procurement to that type of product.”  42 U.S.C. § 4914(a)(3).

B.
Requirements.  The EPA must determine that a product is a “suitable substitute” for a currently procured item and the GSA must determine that the cost of the product is no more than 125 per cent of the retail cost of the product for which it is a substitute.  Once these determinations are made, federal agencies must procure these items in preference to their non-certified substitutes.  42 U.S.C. § 4914.

C.
Implementation.

1.
The EPA has promulgated regulations for the low-noise products preference at 40 C.F.R. § 203.  EPA’s regulations exempt from its requirements aircraft and certain aircraft components, military weapons designed for combat use, certain National Aeronautics and Space Administration (NASA) rockets, and government experimental machinery and equipment.  40 C.F.R. § 203.1(a)(4) (1995).

2.
Before a product may be certified as a low-noise emission product, the product must be one for which the EPA has promulgated low-noise standards under § 6 of the Act.  40 C.F.R. § 203.4 (a)(1)(1995).  To date, EPA has only promulgated standards pertaining to motorcycles      (40 C.F.R. § 205.152, 1995), portable air compressors (40 C.F.R. § 204.52 (1995)), and medium and heavy duty trucks (40 C.F.R. § 205.52 (1995)).

3.
DOD agencies have formally incorporated the Noise Control Act’s low-noise emission products procurement preference into their environmental noise abatement programs.  See, e.g., AR 200-1.  Under AR 200-1, the Army must:

a.
Procure commercial equipment and products, or those adapted for military use, that are in compliance with established federal noise standards and give priority to use of low‑noise‑emission products within reasonable cost and mission limitations; and

b.
Incorporate noise control provisions in the design and procurement of vehicles, aircraft, weapons systems and military equipment for use in combat operations to the extent that essential operational capabilities are not significantly impaired.

IX.
ENERGY POLICY AND CONSERVATION ACT OF 1975 (EPCA), 42 U.S.C.      §§ 6201-6422.

A.
Statutory Requirements.  The EPCA provides that the President shall:

[E]stablish or coordinate Federal agency actions to develop mandatory standards with respect to energy conservation and energy efficiency to govern procurement policies and decisions of the Federal Government and all Federal agencies, and shall take such steps as are necessary to cause such standards to be implemented.  42 U.S.C. § 6361(a)(1).

1.
The statute prescribes energy conservation standards for various consumer-type products.  Federal agencies purchasing such products must ensure that their specifications incorporate these standards.  42 U.S.C. § 6295.

2.
Any person may commence a civil action against any federal agency where there is an alleged failure of such agency to perform any nondiscretionary act or duty under the EPCA that is not discretionary.  United States District Courts have jurisdiction over such actions, without regard to the amount in controversy.  42 U.S.C. § 6305(a).

B.
Implementation.  The EPCA is implemented by Exec. Order No. 11912 § 3       (41 Fed. Reg. 15,825 (1976)); and Exec. Order No. 12759 § 5 (56 Fed. Reg. 16,257 (1991)).  Section 5 of Executive Order No. 12759 requires that each agency select for procurement those energy consuming goods or products which are the most life cycle cost-effective, pursuant to the requirements of the Federal Acquisition Regulation.  See OFPP Letter 94-2 (57 Fed. Reg. 53,365 (1992)).

C.
FAR Requirements.  FAR 23.203 sets forth the policy that energy conservation and efficiency criteria be applied to acquisitions “whenever the results would be meaningful, practical, and consistent with agency programs and needs.”  Agencies must consider energy conservation and efficiency criteria “along with price and other relevant factors” when preparing specifications and making awards.  When acquiring “covered products,” agencies must consider energy use and efficiency labels and energy efficiency standards.

ENVIRONMENTAL FUNDING ISSUES

X.
INTRODUCTION.

A.
Cost Issues.  Cost issues involve the “allowability” of a contractor’s environmental costs.  The government reimburses contractors for “allowable” costs but does not reimburse contractors for “unallowable” costs.

B.
Funding Issues.  Funding issues involve the means by which a federal agency will pay its environmental costs.  These issues raise various fiscal law questions, such as whether an appropriation is being used for a proper purpose to satisfy a bona fide need of its period of availability.

XI.
COST ISSUES IN ENVIRONMENTAL CONTRACTING.

A.
Overview.  Department of Defense (DOD) contractors annually spend millions of dollars to comply with Federal and State environmental laws, and these costs are likely to increase.  Contractors will often attempt to charge these costs to their government contracts.  This section will focus on the allowability of contractors’ environmental costs.  

1.
Indirect Costs.

a.
Costs not directly identified with any particular contract but instead included in the contractor’s overhead or general and administrative (G & A) pools will often be charged to government contracts as indirect costs.  FAR 31.203.  Cleanup costs will generally be treated as indirect costs.

b.
To be allocable to a government contract, indirect environmental cleanup costs must either benefit that contract and other contracts or must be necessary to the overall operation of the contractor’s business.  FAR 31.201-4.

c.
Remediation of environmental problems created under prior contracts generally will not confer any benefit on current contracts and would, therefore, only be allocable if necessary to “the overall operation” of the contractor’s business.  FAR 31.201-4.

d.
Costs incurred in one accounting period are not allocable to contracts in a different accounting period.  Thus, contractors cannot allocate their environmental cleanup costs to government contracts in the current accounting period if those costs were incurred in a prior accounting period.  Cost Accounting Standard (CAS) 410.40(b)(1). 

2.
Direct Costs.  Costs (allowable and reasonable) arising under a government contract may be charged completely to that contract.  If the costs of compliance, or pollution avoidance, relate only to the requirements of one contract, those costs will generally be charged directly to the contract under which the costs arose.

B.
Reasonableness and Allocability Generally.  An incurred cost, either direct or indirect, must be reasonable, allocable to the contract, measured in accordance with accounting standards, and not specifically disallowed by the contract or the FAR.

1.
Reasonable Costs.  FAR 31.201-3.  A cost is reasonable if, in its nature and amount, it does not exceed that which would be incurred by a prudent person in the conduct of a competitive business. FAR 31.201-3.  The mere fact that a contractor incurs a cost does not create a presumption of reasonableness.  FAR 31.201-3(a).  But see, Bruce Constr. Corp. v. United States, 324 F.2d 516 (Ct.Cl. 1963).

a.
Factors affecting reasonableness.

(1)
Generally recognized as ordinary and necessary.

(2)
Generally accepted sound business practices, arms length bargaining, Federal, State, and local regulations.

(3)
The contractor’s responsibilities to the government, its other customers, its owners, and the public.

(4)
Significant deviations from established practices.

2.
Allocable To The Contract.

a.
A cost is allocable if incurred specifically for the contract; or

b.
The cost benefits both the contract and other work, and can be distributed to them in reasonable proportion to the benefits received; or

c.
Is necessary for the overall operation of the business.

3.
Proper Accounting Standards.  Contractors must measure their costs by any generally accepted cost accounting method that is equitably and consistently applied, FAR 31.201-1, and in accordance with the CAS (if applicable).  For example, treat costs of a “similar” nature in the same manner. CAS 401; CAS 402; FAR 31.202; FMC v. United States,          853 F.2d 882 (Fed. Cir. 1988).

4.
Contract or regulation must not specifically disallow the cost.  FAR 31.205 sets forth the cost principles applicable to government contracts.

C.
Environmental Costs.  There are essentially two types of environmental costs that a contractor may incur:  compliance costs and cleanup costs.  Compliance costs are costs incurred to avoid harm to the environment and comply with environmental statutes and regulations.  Cleanup costs are costs incurred to remedy past environmental contamination.

D. Allowability of a Contractor’s Environmental Compliance Costs.  The contractor’s costs of complying with environmental laws in its current operations are reasonable and will generally be allowable, either as direct or indirect costs.

E. Allowability of a Contractor’s Environmental Cleanup Costs.

1.
Contractors may incur cleanup costs in response to an environmental agency’s determination that the contractor’s operations have violated Federal or State environmental laws or as the result of an independent management decision to investigate and correct environmental problems to forestall an agency finding of non-compliance.

2. Determining allowability of these costs is complicated but cleanup costs will generally be unallowable if contractor wrongdoing resulted in the contamination requiring cleanup. 

3. Since a contractor’s cleanup obligations may be based on strict liability, e.g. 42 U.S.C. § 9607(a), a contractor may be responsible for remediation costs as a principally responsible party (PRP) and yet still be entitled to reimbursement costs if such costs are otherwise reasonable.

4.
Waiver.  If a contracting officer knows that the contractor is incurring environmental cleanup costs, the contracting officer should ensure that the contractor is not led to believe that the agency considers these costs allowable.  Generally, the government cannot retroactively disallow costs that the government acquiesced in or approved.  General Dynamics Corp., ASBCA No. 31359, 92-1 BCA ¶ 24,698; Litton Systs., Inc. v. United States, 449 F.2d 392 (Ct.Cl. 1971).

F.
Guidance.

1.
On 14 October 1992, the Defense Contract Audit Agency (DCAA) issued guidance that states “environmental costs are normal costs of doing business and are generally allowable if reasonable and allocable.”  DCAA Letter, “Audit Guidance on the Allowability of Environmental Costs,”     (14 October 1992).

a.
The DCAA Guidance provides for the disallowance of “unreasonable” costs and explains that environmental costs are unreasonable if the contractor could have avoided the contamination that is generating the costs.

b.
In order to be allowable under the Guidance, the contamination must have occurred despite the contractor’s due care to avoid the contamination, and despite the contractor’s compliance with applicable law.

c.
Since it is unreasonable for a contractor to allow contamination to continue once it becomes aware of the problem, increased costs due to contractor delay in taking action after discovery of the contamination are not allowable.

2.
On 13 April 1994, the DCAA and the Defense Contract Management Command (DCMC) jointly addressed questions arising from guidance issued by DCAA on 14 October 1992.  The DCAA/DCMC Guidance states, inter alia, that:

a.
An environmental violation (which would render associated costs unallowable), may be established without a formal citation by a government agency.

b.
Contractors should “expense” costs to remediate property which was not contaminated when acquired by the contractor, but costs to remediate property that was contaminated when acquired by the contractor should be capitalized as an improvement, rather than expensed in a single accounting period.  Applying the guidance provided by CAS 404, environmental cleanup costs that increase the value of the contractor’s real property should be capitalized and should not be directly charged to one contract.

c.
If a contractor incurs costs as a PRP and cannot collect from another PRP because that PRP no longer exists, such costs are not “bad debts,” and therefore allowable under FAR 32.205-3.

G.
Fines and Penalties.  Fines and penalties resulting from violations of, or failure of the contractor to comply with federal, state, local, or foreign laws and regulations, are unallowable except when incurred as a result of compliance with specific terms and conditions of the contract or the written instructions of the contracting officer. 10 U.S.C. § 2324(e); FAR 31.205-15.

H.
Effects of Reimbursement.  Government reimbursement of a contractor’s cleanup costs has several undesirable effects:

1.
Cleanup obligations imposed by one government agency (e.g. the EPA) upon a private concern (the contractor) are, at least, partially paid for by another government agency (the contracting agency);

2.
The contracting agency will generally pay the contractor a profit on its cleanup costs since these costs are a type of indirect costs on which the government pays a profit or fee;

3.
After the government has subsidized at least part of the contractor’s cleanup effort, the contractor may sell its environmentally sound property at a profit with no obligation to repay the government for its contribution to the cleanup effort.

I.
Specifically Allowable Costs.  Independent research and development (IR&D) and bid and proposal (B&P) costs are allowable to the extent they are incurred for “projects that are of potential interest to DOD.”  DFARS 231.205-18.  This includes IR&D/B&P costs incurred to develop efficient technologies for environmental data gathering, environmental cleanup and restoration, pollution reduction in manufacturing, environmental conservation, and environmentally safe management of facilities.  DFARS 231.205-18.

J.
DOD Reporting Requirement.  The Secretary of Defense must submit a report to Congress each year, not later than 30 days after the date on which the President submits the budget to Congress summarizing the payments made to DOD contractors for the costs of environmental response actions.  10 U.S.C. § 2706.

XII.
FUNDING ISSUES.

A.
General Sources of Funding.  
Compliance with mandated environmental standards is integral to the operation and maintenance of military installations.  Consequently, an installation will use Operations and Maintenance (O&M) funds to dispose of and treat wastes generated by the installation.  AR 200-1, para. 6-15; AFI 32-7001

B.
Environmental Restoration Accounts.

1.
Generally.  In FY 1984, Congress established the Defense Environmental Restoration Account (DERA) by consolidating funds from various military service accounts into one DOD account.  The DERA fund manager transferred funds from the central DOD account to any appropriations account, e.g., O&M, Procurement, MILCON, or RDT&E.  Once transferred to a particular appropriation, the funds were merged with the receiving account and were available for the same purposes and for the same time period as the receiving account.  10 U.S.C. § 2703(b);            AFI 32-7001, para. 2.2.4.; DFAS-IN 37-1.  On 23 September 1996, Congress abolished DERA and reestablished individual accounts for the Army, Navy, Air Force, and DOD.

2.
Each year Congress appropriates an amount to each environmental restoration account.  

3.
Funds transferred from the individual environmental restoration accounts  may only be used for environmental restoration.  Use of these funds for an unauthorized purpose may violate the “purpose statute,” 31 U.S.C. § 1301.

4.
These funds are available for a variety of restoration projects and are available until expended (see 10 U.S.C. § 2703(b)). 

5.
Amounts Credited to the Account.  Certain funds may be credited to the  appropriate environmental restoration account:

a.
Amounts recovered under CERCLA
 for response actions.

b.
Any other amounts recovered from a contractor, insurer, surety, or other person to reimburse DOD or military department for any expenditure for environmental response activities.

6.
None of the funds appropriated to DERA for FYs 1995 - 1999 or to any individual restoration account for FY 1997 - 1999 may be used for the payment of a fine or penalty imposed against DOD, unless the act or omission for which the fine or penalty is imposed arises out of activities funded by the account.  10 U.S.C. § 2703(e).

C.
Paying Environmental Judgments.  The permanent indefinite Judgment Fund may be used to pay “litigative” awards obtained against federal agencies to reimburse claimants for the agencies’ share of response costs and natural resource damages paid or payable by CERCLA claimants.  Matter of the Judgment Fund, B-253179, Nov. 29, 1993, 1993 U.S. Comp. Gen. 1146.  Before an agency may use this fund to pay an award, GAO must certify: 

1.
the award is final;

2.
the award provides monetary instead of injunctive relief;

3.
the award is made under one of the authorities specified in 31 U.S.C.  § 1304(a)(3) (e.g. judgments of district courts and the Court of Federal Claims, and compromise settlements made by DOJ); and

4.
payment of the award is not otherwise provided for.

D.
Specific Statutory Spending Authority.  Congress will often fund environmental initiatives with specific sums.

1.
To implement the requirements of the Noise Control Act of 1972,   42 U.S.C. § 4901, Congress funded the additional cost of low-noise products through supplemental appropriations until the end of fiscal year 1977.

2.
The obligation to purchase alternative fueled vehicles is subject to the availability of funds and life-cycle cost considerations.  Exec. Order 12844, sec. 2.  However, the Order also requires the Secretary of Energy to provide assistance to other agencies that acquire alternative fueled vehicles, including payment of the incremental cost of acquiring such vehicles and the incremental costs associated with their acquisition and disposal.  Exec. Order 12844, sec. 3.

3.
DOD installations with qualifying recycling programs may retain a share of the proceeds from the sale of materials recovered through recycling or waste prevention programs.  Exec. Order 12873, sec. 703; AR 200-1,  para. 6-14.

E.
Specific Funding Limitations.

1.
Each agency must implement paper conservation techniques so that total annual expenditures for recycled content printing and writing paper do not exceed current annual budgets for paper products.  Exec. Order 12873,  sec. 504(2).

2.
The FY 1995 DOD MILCON Appropriations Act prohibits expenditure of MILCON funds under cost plus fixed fee (CPFF) construction contracts over $25,000 without “the specific approval in writing of the Secretary of Defense.”  Pub. L. 103-307, § 101, 108 Stat. 1659 (1994).
  Although the BRAC account is under the MILCON Appropriations Act, agencies were using CPFF contracts for BRAC contracts without obtaining the required approval.  The DOD Principal Deputy Comptroller considers this practice a violation of the Antideficiency Act.  Memorandum, Principal Deputy Comptroller, Dept of Defense, subject: Cost-Plus-A-Fixed-Fee (CPFF) Contracts Funded With BRAC Appropriations (Apr. 7, 1994).

a.
The Secretary of the Army has delegated the authority to approve MILCON funded BRAC contracts to Heads of Contacting Activities.  Secretary of the Army Letter, SARDA 94-5, subject: Delegation of Authority to Approve Certain Cost Contracts Funded With Military Construction Appropriations (June 30, 1994).  This authority may be redelegated to a level no lower than the chief of the contracting office.

b.
The Secretary of the Air Force has granted blanket authority to obligate and expend BRAC appropriations through CPFF contracts awarded to support Air Force environmental and compliance actions.  Secretary of the Air Force Letter, subject: Expenditure of Base Realignment and Closure (BRAC) Funds Under Cost Plus Fixed Fee (CPFF) Contracts for Environmental Remediation Projects (May 26, 1994).

c.
On 8 January 1997, DFARS 216.306 was amended to implement § 101 of Fiscal Year 1997 Military Construction Appropriations Act (Public Law 104-196).  Section 101 continues to restrict the use of CPFF contracts for military construction, but provides an exception for contracts for environmental restoration at installations that are being closed or realigned where payments are made from a BRAC Account.

F.
Funding Requirements Unique to Federal Agencies.  The House Report preceding the National Defense Authorization Act for Fiscal Years 1990-1991 stated:

1.
The statutory enforcement strategy does not take into account the national security mission of the DOD installation being regulated.  Attempting to treat a major military installation without considering its missions and mode of operation could result in regulatory decisions that are not in the national interest.

2.
A cost-is-no-object criterion may make sense for private parties that generally operate in one state or region, but is unrealistic for an agency that operates in every state and depends entirely on federal funding.            H.R. 2461, 101st Cong., 1st Sess., p. 863 (1989).

G.  
Fines and Penalties.


1.
Operations and Maintenance Funds.


2.  
Judgment Fund.  


3.
DERA Accounts.


4.
FY 00 Defense Appropriations Act, § 8149.  None of the funds appropriated in the Act may be used for the payment of a fine or penalty that is imposed against the Department of Defense or a military department arising from an environmental violation at a military installation or facility unless the payment of the fine or penalty has been specifically authorized by law.  For purposes of this section, expenditures of funds to carry out a supplemental environmental project that is required to be carried out as part of such a penalty shall be considered to be a payment of the penalty.  

a.
Presidential Signing Statement.  “While I am troubled by a provision requiring the Department of Defense to seek specific authorization for the payment of fines or penalties for environmental violations, I will direct the Department to seek such authorization on any fine or penalty it receives, ensuring full accountability for all such violations.  President Clinton, 4 Nov 99.

b.  
DOD’s Interpretation.  

xIV.
CONCLUSION.

APPENDIX

ENVIRONMENTAL STATUTES

There are several other environmental statutes that procurement attorneys should consider when awarding a contract.  Some of the more relevant ones are listed for your use.

· Environmental Pesticide Control, Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C.A. §§ 136 to 136y.

· Toxic Substances Control, Toxic Substances Control Act, 15 U.S.C.A. §§ 2601 to 2692.

· Coastal Zone Management, Coastal Zone Management Act of 1972, 16 U.S.C.A. §§ 1451 to 1464.

· Endangered Species, Endangered Species Act of 1973, 16 U.S.C.A. §§ 1531 to 1544.

· Forest and Rangeland Resources, Forest and Rangeland Renewable Resources Planning Act of 1974, 16 U.S.C.A. §§ 1600 to 1614; Forest and Rangeland Renewable Resources Research Act of 1978, 16 U.S.C.A. §§ 1641 to 1647; Renewable Resources Extension Act of 1978, 16 U.S.C.A. §§ 1671 to 1676; and Wood Residue Utilization Act of 1980, 16 U.S.C.A. §§ 1681 to 1687.

· Surface Mining Control and Reclamation, Surface Mining Control and Reclamation Act of 1977, 30 U.S.C.A. §§ 1201, 1202, 1211, 1221 to 1230a, 1231 to 1243, 1251 to 1279, 1281, 1291 to 1309, 1311 to 1316, 1321 to 1328.

· Water Pollution Prevention and Control, Federal Water Pollution Control Act,                 33 U.S.C.A. §§ 1251 to 1387.

· Ocean Dumping, Marine Protection, Research and Sanctuaries Act of 1972, 33 U.S.C.A. §§ 1401 to 1445.

· Oil Pollution, Oil Pollution Act of 1990, 33 U.S.C.A. §§ 2701 to 2761.

· Safety of Public Water Systems, Public Health Service Act, 42 U.S.C.A. §§ 300f to 300j-26.

· National Environmental Policy, National Environmental Policy Act of 1969,  42 U.S.C.A. §§ 4321 to 4370d.

· Solid Waste Disposal, Solid Waste Disposal Act, 42 U.S.C.A. §§ 6901 to 6992k.

· Air Pollution Prevention and Control, Clean Air Act, 42 U.S.C.A. §§ 7401 to 7671q.

· Environmental Response, Comprehensive Environmental Response, Compensation, and Liability Act of 1980, CERCLA, 42 U.S.C.A. §§ 9601 to 9675.

· Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C.A.            §§ 11001 to 11050.

· Federal Land Policy and Management, Federal Land Policy and Management Act of 1976, 43 U.S.C.A. §§ 1701 to 1784.

· Occupational Safety and Health Act, 29 U.S.C.A. § 651 et seq.

�  National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, §322, 110 Stat. 2422 (1996)(amending 10 U.S.C. § 2703; any reference to DERA in any Federal law, Executive Order, regulation, delegation of authority, or document shall be deemed to refer to the appropriate (military service or DOD) environmental restoration account).


�  Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 9601 to 9675.


�  Prior MILCON Acts included substantially the same restriction.  See, e.g., Military Construction Appropriations Act of 1994, Pub. L. 103-110, § 101, 107 Stat. 1037, 1041 (1993).





