The DoD Closed, Transferring and Transferred Range Rule

1.History:


a. The 1992 Federal Facility Compliance Act amendment of RCRA: EPA is directed by Congress to determine when do military munitions become hazardous wastes?


b. EPA in the Military Munitions Rule (12 Feb 97; 62 FR 6622) amends the RCRA regulations and answers the question in general, and when it comes to ranges, in particular:



1) Training on ranges is NOT a RCRA event.



2) Cleanup of ordnance on active/inactive ranges is NOT a RCRA event.



3)  Cleanup of ordnance on closed or transferred ranges MIGHT be a RCRA event, unless DoD develops its own regulations to address the cleanup of such sites.


c.  DoD proposes the Range Rule (26 Sep 97; 62 FR 50796) in answer to EPA.



1) DoD sponsors a series of Pubic Information Forums (PIFs) around the country to answer questions about the proposed Range Rule.



2) A special working group is formed with EPA and some state regulators to develop the Range Rule Risk Methodology (R3M) – the Range Rule equivalent to the risk assessment process performed at regular cleanup sites. 



3) DoD has revised the Range Rule to reflect the many comments made by the public and regulators – the draft final is being staffed within DoD before coordinating with the federal family.

2.  The Range Rule:


a. Scope:  the cleanup of “military munitions” AND “other constituents” at closed, transferring or transferred DoD military ranges (but not historic battlefields; airspace or land areas under airspace where military munitions have not been used; sites where emergency responses were conducted; ranges outside the U.S. , Puerto Rico, Guam, Samoa, Mariana, or Virgin Islands).


b. Authority:  CERCLA (as delegated to DoD by E.O. 12580); DERP (Congress’ appropriation and authorization of cleanup funds to conduct CERCLA and other cleanup actions); and DDESB (the statute creating this entity gives authority over ordnance safety).


c. Process: almost (but not quite) the same incremental approach to studying contamination at nonrange cleanup sites as seen in the attached chart, but with a bias towards early action – AKA “accelerated response.”


d. Goal: a final Range Rule and a final R3M by August 2000.
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Munitions  (Materials & Wastes): Ranged and Estranged!
The relationship between DoD activities and munitions  substances is incredibly complex and depends on:

1. What type of substance (i.e., material or waste, and if a waste, hazardous due to reactivity, 
       toxicity, or ignitability. )
2. Where the activity occurs (i.e., on a range or off a range?)
3. Who conducts the activity (i.e., generic military member or EOD specialist?)

As to what type of substances, the primary law involved in characterizing the nature of what we’re dealing with is the Solid Waste Disposal Act (AKA the Resource Conservation and Recovery Act – RCRA – 42 USC 6901). RCRA regulates solid wastes (i.e.,  discarded materials) that are hazardous. One of the key characteristics of hazardousness is “reactivity” or what is commonly considered “explosive.”  RCRA tells us when reactive substances are just materials (i.e., unregulated products) versus wastes (i.e., discarded things regulated by RCRA).  

As to where these activities occur, RCRA and the Comprehensive Environmental Response,Compensation and Liability Act (CERCLA – 42 USC 9601) are the primary environmental laws (and their implementing regulations) that define the nature of the location where these reactive material/waste activities occur. But in addition, the Department of Defense Explosive Safety Board (DDESB) statute (10 USC 172), and the Department of Defense Environmental Restoration Program (DERP) statute (10 USC 2701)both provide additional direction on how to define these activities.
As to the identity of the persons doing these activities, RCRA spells out the status of generic military members who use reactive materials in training or combat situations, as well as those EOD specialists that perform “explosives or munitions emergency responses.”

On the following three charts, the interplay of these three factors will be explored by looking at three locations where DoD activities might occur: on a military range, off from a military range, and no military range at all.  But first, some definitions:

Military munitions means all ammunition products and components produced or used by or for the U.S. Department of Defense or the U.S. Armed Services for national defense and security, including military munitions under the control of the Department of Defense, the U.S. Coast Guard, the U.S. Department of Energy (DOE), and National Guard personnel. The term military munitions includes: confined gaseous, liquid, and solid propellants, explosives, pyrotechnics, chemical and riot control agents, smokes, and incendiaries used by DOD components, including bulk explosives and chemical warfare agents, chemical munitions, rockets, guided and ballistic missiles, bombs, warheads, mortar rounds, artillery ammunition, small arms ammunition, grenades, mines, torpedoes, depth charges, cluster munitions and dispensers, demolition charges, and devices and components thereof. Military munitions do not include wholly inert items, improvised explosive devices, and nuclear weapons, nuclear devices, and nuclear components thereof. However, the term does include non-nuclear components of nuclear devices, managed under DOE's nuclear weapons program after all required sanitization operations under the Atomic Energy Act of 1954,as amended, have been completed. (Source: RCRA regs)

Unexploded Ordnance (UXO) means Military munitions that have been primed, fused, armed, or otherwise prepared for action, and that has been fired, dropped, launched, projected, or placed in such a manner as to constitute a hazard to operations, installation, personnel, or material and remains unexploded either by malfunction, design, or any other cause. (Source: RCRA regs)

Other constituents. Other constituents are potentially hazardous elements, compounds, mixtures, or solutions, other than UXO, that are located on or originate from closed, transferred or transferring ranges.  Other constituents may have been released from military munitions, including UXO, or they may have resulted from other activities on military ranges.  Other constituents may be subject to other statutory authorities including, but not limited to, the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) (42 U.S.C. 9601, et seq.) and the Resource Conservation and Recovery Act (RCRA) (42 U.S.C. 6901, et seq.). (Source: Proposed DoD Range Rule)

Used or Fired Military Munitions means are those military munitions that: (1) have been primed, fused, armed, or otherwise prepared for action, and have been fired, dropped, launched, projected, placed, or otherwise used;  (2) munitions fragments, (e.g., shrapnel, casings, fins, and other components, to include arming wires and pins) that result from the use of military munitions; or (3) malfunctions or misfires (e.g., fail to properly fire or detonate). (Source: DoD Implementing Guidance)

Military Range means a designated land or water area set aside, managed, and used to conduct research on, develop, test and evaluate military munitions and explosives, other ordnance, or weapon systems, or to train military personnel in their use and handling.  Ranges include firing lines and positions, maneuver areas, test pads, detonation pads, impact areas, and buffer zones with restricted access and exclusionary areas.  This definition does not include airspace, or water, or land areas underlying airspace used for training, testing, or research and development where military munitions have not been used. (Source: RCRA regs)

Active Range means a military range that is currently in operation, construction, maintenance, renovation, or reconfiguration to meet current DoD component training requirements and is being regularly used for range activities. (Source: RCRA regs)

Inactive Range means a military range that is not currently being used, but that is still under military control, and which the military both considers to be a potential range area and has not put to a new use that is incompatible with range activities.  A potential range area is defined as meeting one of three criteria:  These are:  (1) (Mobilization and Force Projection) Ranges that are held by a DoD component for the purpose of preparing individuals and units for worldwide deployment, redeployments, or demobilization in response to war, stability, and support operations or projected training requirements that would exceed current active range capabilities; (2) (Force Structure) Ranges held as inactive during realignment, reorganization, stationing, or re-equipping of units projected to use these ranges under new training requirements; or (3) (Future) Ranges that are held by DoD Components for future use in support of the National Security Policy or DOD Component doctrine that ensures the capability to produce, establish, and maintain conditions needed for operational success. (Source: Proposed Range Rule, 62 Fed. Reg. 50,834 (1997))

Closed Range means a military range that the military has either taken out of service as a range and has either been put to new uses that are incompatible with range activities or the military no longer considers to be a potential range area.  A closed range is still under the control of a DoD component. (Source: Proposed Range Rule, 62 Fed. Reg. 50,834 (1997))

Explosives or munitions emergency means a situation involving the suspected or detected presence of unexploded ordnance (UXO), damaged or deteriorated explosives or munitions, an improvised explosive device (IED), other potentially explosive material or device, or other potentially harmful military chemical munitions or device, that creates an actual or potential imminent threat to human health, including safety, or the environment, including property, as determined by an explosives or munitions emergency response specialist. Such situations may require immediate and expeditious action by an explosives or munitions emergency response specialist to control, mitigate, or eliminate the threat. (Source: RCRA regs)

Explosives or Munitions Emergency Response means an immediate response by explosives and munitions emergency response personnel to control, mitigate, or eliminate the actual or potential threat encountered during an explosives or munitions emergency.  An explosives or munitions emergency response may include in-place render-safe procedures, treatment or destruction of the explosives or munitions or their transport to another location to be rendered safe, treated, or destroyed.  Reasonable delay in the completion of an explosives or munitions emergency response, which a necessary, unforeseen or uncontrollable circumstances cause, do not terminate the explosives or munitions emergency.  Explosives and munitions emergency responses can occur on either public or private lands and are not limited to responses at RCRA facilities. (Source: RCRA Regs)

Explosives or Munitions Emergency Response Specialist means individuals trained in conventional or chemical munitions or explosives handling, transportation, render-safe procedures, or destruction techniques.  Explosives or munitions emergency response specialists include DoD emergency explosive ordnance disposal (EOD) technicians, technical escort unit (TEU) personnel, DoD-certified civilian or contractor personnel; and other Federal, State, or local government, or civilian personnel similarly trained in explosives or munitions emergency responses. (Source: RCRA Regs)
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On The Range...





Type�
Law�
�
Types of Ranges�
�
�
Active�
RCRA (MMR -- final EPA rule)�
�
Inactive�
RCRA (MMR -- final EPA rule)�
�
Closed�
CERCLA (prop. DoD Range Rule or regular DoD IRP Program)�
�
Transferring�
CERCLA (prop. DoD Range Rule or regular DoD IRP Program)�
�
Transferred�
CERCLA (prop. DoD Range Rule or regular DoD IRP Program)�
�
Permitted Thermal Treatment of Waste Military Munitions�
RCRA (regular EPA rules)�
�
Unpermitted Emergency Treatment of Explosives or Munitions Range�
RCRA (MMR -- final EPA rule)�
�
�
�
�
Types of Activities�
�
�
Training for general military members�
RCRA (MMR -- final EPA rule)�
�
Training for EOD specialists�
RCRA (MMR -- final EPA rule)�
�
Active/Inactive range maintenance activities�
RCRA (MMR -- final EPA rule)�
�
Thermal treatment of waste military munitions�
RCRA (MMR -- final EPA rule & regular EPA rules)�
�
Emergency thermal treatment of explosives or munitions�
RCRA (MMR -- final EPA rule & regular EPA rules)�
�
Cleanup of closed, transferring, transferred ranges�
CERCLA (prop. DoD Range Rule or regular DoD CERCLA Program)�
�
�
�
�
Examples�
�
�
Kaholawae, Hawaii�
DoD CERCLA Program�
�
Noman’s Island, Massachusetts�
DoD CERCLA Program�
�
Adak, Alaska�
DoD CERCLA Program�
�
Vieques, Puerto Rico �
RCRA ((MMR -- final EPA rule, with CERCLA issues)�
�
EOD Emergency Responses in Virginia�
RCRA (MMR -- final EPA rule)�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�






Type of Activity�
Law�
�
Military munitions that is targeted towards the range but lands outside the range.�
RCRA (final EPA rule) – prompt response to avoid corrective action!�
�
Military munitions that is targeted towards the range but lands outside the range.�
RCRA (final EPA rule) – explosives or munitions emergency response!�
�
Military munitions that is targeted towards the range but lands outside the range.�
CERCLA -- removal or remedial action! �
�
Military munitions that is targeted towards the range but lands outside the range.�
CERCLA (prop. DoD Range Rule)?�
�
�
�
�
Examples�
�
�
Walker River Paiute Reservation & NAS Fallon�
RCRA?�
�
USAF A-10 crash responses in Utah�
RCRA?�
�
�
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Off The Range...
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Type�
Law�
�
Explosives or munitions emergency response: at the site where discovered or moved to a safe place for emergency response�
RCRA (MMR -- final EPA rule) – an explosives or emergency response (substantial exceptions from the regular rules on hazardous waste)!�
�
Explosives or munitions emergency response: at the site where discovered or moved to a safe place for emergency response�
CERCLA (regular DoD CERCLA Program)�
�
Management of waste military munitions from current operations�
RCRA (MMR -- final EPA rule & regular EPA rules)�
�
The cleanup of hazardous wastes military munitions from past disposal/abandonment, constituting released (or threatened to be of release)d) into the environment, where the wastes exhibit a RCRA characteristic (i.e., reactivity, toxicity, or ignitability) are reactive substances�
CERCLA (regular DoD CERCLA program)�
�
�
�
�
Examples�
�
�
Fish processing plant in Rhode Island�
RCRA ?�
�
Napalm�
CERCLA�
�
San Diego Harbor�
CERCLA�
�
USAF A-10 crash response in Utah�
RCRA ?�
�
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No Range...
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DoD has CERCLA authority because of CERCLA 104 and 115; E.O. 12580, Sec. 2d; DERP (10 USC Sec. 2701); and the NCP (40 CFR Sec. 300).


1.  No Permits: CERCLA 121(e) [42 USC 9621(e)]


2. Only Substantive ARARs: CERCLA 121(e) [42 USC 9621(e)] & NCP


3. Waive ARARs: CERCLA 121(d)(4) [42 USC 9621(d)(4)]


4. Order Off-Base Access: CERCLA 104(e)(5) [42 USC 9604(d)(4)]


5. Limited Penalty Liability: CERCLA 109(a)(1)(E) [42 USC 9609(a)(1)(E)]


6. Limited Judicial Review: CERCLA 113(h) [42 USC 9613(h)]*


7. NonNPL DoD Selecte the Remedy  CERCLA 120.


8. No NEPA (CERCLA is functional equivalent; DOJ & EPA agree)


9. At transferring installations, an authority independent of real estate authority


  (due to easement enforcement authority) to enforce land use controls.





*42 USC Sec. 9613(h) Timing of review


      No Federal court shall have jurisdiction ... to review any challenges to removal or remedial action selected under section 9604 of this title ... except one of the following: ...


            (4) An action ... alleging that the removal or remedial action taken under section 9604 of this title or secured under section 9606 of this title was in violation of any requirement of this chapter.  Such an action may not be brought with regard to a removal where a remedial action is to be undertaken at the site.


42 USC Sec. 9613(j) Judicial review


            (1) Limitation.  In any judicial action under this chapter, judicial review of any issues concerning the adequacy of any response action taken or ordered by the President shall be limited to the administrative record.  Otherwise applicable principles of administrative law shall govern whether any supplemental materials may be considered by the court.


            (2) Standard.  In considering objections raised in any judicial action under this chapter, the court shall uphold the President's decision in selecting the response action unless the objecting party can demonstrate, on the administrative record, that the decision was arbitrary and capricious or otherwise not in accordance with law.
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Scope of Regimes


  UST: Release of Regulated Substance (POL) from a Sec. 280-regulated UST


  CERCLA: Release of Hazardous Substance, Pollutant or Contaminant (but not oil) 


  RCRA: Release of Hazardous Waste or Constituent from a TSD or a SWMU


  RCRA: Closure of a Treatment, Storage or Disposal Facility 


  Range Rule: Closed, transferring, or transfered military range





Cleanup Regimes
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IAM/SC = Initial Abatement Measures & Site Check


ISC/FPR = Initial Site Characterization & Free Product Removal


S&GWI = Soil & Ground-Water Investigation


CAP/CAPI = Corrective Action Plan & Implementation


NFA = No Further Action


PA/SI = Preliminary Assessment & Site Inspection


RI/FS = Remedial Investigation & Feasibility Study


ROD = Record of Decision


RD/RA = Remedial Design & Remedial Action


RFA = RCRA Facility Assessment


RFI/CMS = RCRA Facility Investigation & Corrective Measures Study


CMI = Corrective Measures Implementation


CP/PCP = Closure Plan/Post Closure Plan


PM = Permit Modification


NC = Notification of Closure


C/PCC = Closure/Post Closure Care


CPC/PCC = Closure Certification/Post Closure Certification


RI/RP = Range Inventory/Range Prioritization


AR = Accelerated Response (emergency, time critical and non-time critical removals)
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