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· In this email, I am updating you on the important CERCLA case of Hendler v. U.S., and on the issue of how to gain access to adjoining, nonfederal land, to carry out our cleanup responsibilities.
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· HENDLER v. U.S.

· In HW47, courtesy of our good friend and elawyer extraordinaire, Ray Goldstein (who is still performing admirable service for his DLA client in Japan—rgoldstein@dpac-smtp.pacific1.dla.mil), I sent you the nifty Court of Claims case of Hendler vs. U.S. (1996 WL 591887). That version of Hendler was one in a series of six cases where Mr. Hendler was making a claim for compensation due to an alleged taking by EPA who had installed and maintained monitoring wells on his property.  In that Hendler, Plaintiff won a judgement of $14,500 -- the value of the property interest EPA had seized.  Or to put it in real estatese, EPA was viewed as having executed a physical (not a regulatory) taking that amounted to an easement, and similar utility easements would have been of an equivalent value.  

· Well, this email contains the latest chapter in the Hendler saga, and in this Hendler, he loses, EPA wins!  In Hendler vs. U.S. (97-5143, U.S. Court of Appeals for the Federal Circuit), the Court held that Mr. Hendler was owed nothing.  The court held that though EPA’s actions amounted a “taking,”  EPA had nonetheless provided Mr. Hendler something of value, that justified a “setoff” against the encumbrance his property had suffered by EPA’s intrusion and use.  Does this case have meaning for we federal lead agents of the DoD-persuasion?  You bet!  It’s true that we too have the power to order access just as EPA did on Hendler’s property.  The President, in E.O. 12580, Sec. 2.j., has delegated his CERCLA Sec. 104(e) authority to us.  However, we are unlike EPA in that we almost exclusively will be responding to releases on nonfederal property for which WE are responsible.  As the court in this most recent Hendler succinctly pointed out:

· “Accordingly, the only indication we have in this case is that the Government’s role as remediator is free of Government responsibility as a causal agent. If that were not the case, the rule of setoff would have no application, because the Government would merely be remediating its

· own mistakes. Just as the person who causes injury to his neighbor’s land cannot be heard to say that the required restoration is a gift, the Government cannot claim that restoring a landowner’s land to its natural state by cleaning up a Government-created pollution problem is a “special benefit” for which the landowner can be charged.”

· Thus this case should be viewed as a good news/bad news case for we in the DoD family—though we may have the ability to order access to do our cleanup program, we still have an obligation to address the property rights of the landowner who must provide the access required for the Government project.  In the rest of this message I make the case that it is better for us to address these property rights and our obligations to the landowner sooner than later. Below, at the end of this message is this latest Hendler for your review.

· SMART WAYS TO GAIN ACCESS

· As our cleanup programs move into the RD/RA phase, the question of access to adjoining, nonfederal lands has come up more frequently. In the past, this has been more of a theoretical question, with the typical lawyer (meaning me...) answer being: “Why we’ll use our authority under CERCLA Sec. 104(e)(5) and just order access!”  But as Hendler points out, that is > an answer too glib by half.  The purpose of this ecumenical email is to alert you to a smarter and more comprehensive answer to this question.  It is ecumenical because I have coordinated this email with the Navy’s premier real estate attorney, Ms. Angie Ryan, OAGC(I&E), and the Air Force’s, premier real estate attorney Mr. Ronald Forcier, AFLSA/JACE.

· Below are several documents that state a very simple message: When private adjoining land is impacted by our Installation Restoration Program (IRP), the best approach to gaining access is to seek the permission of the landowner—for free, if possible, or at a price.  First, in a well articulated guidance document written almost 10 years ago, the Air Force provided its field with important guidance on the ins and outs of gaining access.  The property acquisition principles  presented in that guidance are still an accurate description of how the Air Force and the Navy lawyers view this situation.  I have only included the first two attachments to this Air Force guidance—two prototype access agreements.  Both contemplate the granting of free access.

· As the Air Force guidance indicates, we should try to negotiate free access where possible.  Short of that, and depending on the nature of the access we need, we should negotiate for compensation a license, an easement, or a lease.  Ordinarily our cleanup projects will only require the temporary or short term access and use that a license, easement or a lease would provide. To compensate for such interests DERA funds would be available as part of the cleanup costs.  

· However, the economics of the cleanup may call for a serious examination of the purchase of the entire fee title to the impacted land area.  For example, considering the extent and duration of the access we need (e.g., we need to install a cap), it may be more economical to purchase the fee, rather than a lesser interest.  If the purchase of the fee is deemed appropriate, such a purchase would be the result of using either our minor land acquisition authority under 10 USC 2672 (for purchases up to $500,000 using O&M funds, not DERA funds) or MILCON acquisition authority as directed by 10 USC 2676 (for purchases over $500,000 using MILCON funds, not DERA funds).  

· The alternative to free or purchased access which should be considered as a last resort (and which must be done in coordination with DOJ), is acquiring the interest in the property we are seeking by condemnation. In the case of condemnation, also known as “eminent domain”, a formal “Declaration of Taking” will be filed with the local District Court and funds will be deposited that amount to the estimated fair market value of the property interest being taken (i.e., an easement, lease or fee title > -- licenses/rights-of-entry are not viewed as definite interests in > property that can be the subject of a condemnation since they are a) privileges, b) are personal to the licensee, c) are not assignable, and are d) revocable at will by the land owner).  

· It’s true, as noted above, that we have authority under CERCLA 104(e) to order access administratively, and to seek DOJ’s assistance to obtain a judicial order to enforce our administrative orders.  However, as the Hendler case makes clear, the ability to order access does not eliminate the ability of a landowner to seek compensation for a “taking.”  Therefore, in previous discussions with DOJ, the Air Force has typically been advised that the most expedient method of gaining access to realty where the landowner is not receptive to the government’s offers to gain access, is for the government agency to exercise its “eminent domain” authority rather than issuing and seeking enforcement of CERCLA 104(e) orders.

· In contrast to condemnation, and consistent with DOJ’s advice, we should avoid “inverse condemnation.”  This is where the Government enters and uses private land, without the landowner’s permission, thus forcing the landowner to bring suit against the Government, and seek compensation for the “taking.”  As is indicated in 42 USC 4601, et seq. (Uniform Relocation Assistance and Real Property Acquisition Policies Act,  P.L. 91-646), we should avoid creating the situation where we provide landowners justification for bringing a claim contending that there has been a taking of an interest in their property. 

· In the same spirit as the USAF materials, I have also enclosed an actual license/”right of entry” agreement, at no cost to the government, negotiated by Mr. Ray Bourgeois, NAVFAC’s premier real estate attorney.  In Ray’s days with the Air Force, he negotiated the enclosed agreement for Myrtle Beach AFB, South Carolina, to gain access to property owned by Horry County, to allow the Air Force to perform remedial actions. 

· Finally, you’ll notice that all three of these agreements have us agreeing to be responsible for any damages we cause on the property of the landowner.  In the past, some have questioned our ability to provide such assurances.  The short answer is that whether in the course of our remedial actions, we need to “redo” some work in order to fix harm we’ve caused during our response action, or whether we compensate via the Federal Tort Claims Act, it is appropriate for us to make such assurances, and inappropriate for us to deny them.  After all, we need to consider that if our contamination has in fact crossed the property line onto the landowner’s “estate” that he or she may have a valid argument that a taking has already taken place.  In the face of such equities, it is may not be wise to quibble on the extent we can provide assurances against damage caused by our response actions.  It may likewise not be wise to quibble on the fair market value of any property interests we need, if a voluntary/free access is not granted, and we are required to acquire a license, easement, or lease for compensation.

· USAF ACCESS GUIDANCE:

· FROM: JACE                                         30 Jan 90

· SUBJECT: Access to Private Land for Installation Restoration      

· Program (IRP) Activities

· TO:  HQ AAC/JA      HQ ATC/JAC     HQ PACAF/JAC        HQ TAC/JAC

·         HQ AFLC/JAM    HQ AU/JA       HQ SAC/JAC          HQ AFRES/JA

·         HQ AFSC/JAM    HQ MAC/JAC     HQ AFSPACECOM/JA    HQ NGB/JA

· (Environmental Attorneys)

· 1. The purpose of this letter is to establish procedures by which Air Force personnel may obtain access to nearby private property to perform remedial actions under the Installation Restoration Program (IRP). Note that these procedures and the law on which they are based are applicable to all IRP remedial actions, whether or not the installation is on or proposed for the National Priorities List (NPL, 40 CFR Part 300, Appendix B).

· 2. Section 104(e) of the Comprehensive Environmental Response, Compensation and Liability Act [CERCLA Section 104(e), 42 U.S.C. Sec. 9604(e)] allows representatives of the President to enter “[a]ny ... place or property from which or to which a hazardous substance or pollutant or contaminant has been or may have been released.” Section 104(e)(5)(A) allows the President to issue an administrative order for entry when consent is not granted by the landowner.  Executive Order 12580 sections 2(d) and (j) delegate the President’s authority to the heads of executive departments where the sole source of the release is from the department’s facility, but the concurrence of the Attorney General must be obtained.

· 3. Consent of private landowners is the preferable approach for obtaining entry.  If practicable under the circumstances, written consent of the owner should be obtained using one of the attached right of entry forms.  Attachment 1 is the preferable form, particularly if the landowner is represented by counsel, but Attachment 2 may be used if in your judgment the breadth and “legalese” of Attachment 1 might cause a landowner to balk.  Attachment 2 is a bare bones version essentially identical to one used by the Environmental Protection Agency (EPA).  If an owner is unwilling to sign a form, but orally agrees to allow access, this consent should be documented in a letter to the owner confirming the verbal right-of-entry.

· 4. The acquisition of a temporary or permanent real estate interest as discussed in paragraph 8 below may be used in place of bare consent where the physical impact on the property is minor and temporary, but I strongly recommend that you obtain a real estate interest (license or easement) where you anticipate construction of monitoring wells or long term monitoring.  If your efforts to obtain consensual right-of-entry or a real property interest are unsuccessful, contact HQ USAF/JACE to determine which attorney at the Environmental Enforcement Section of the United States Department of Justice will be assigned to your case.  In the past, a phone call from the appropriate DOJ attorney to the landowner’s attorney explaining our ability to obtain an ex parte administrative entry order backed by a fine of $25,000 per day of violation has been successful in persuading reluctant landowners.

· 5. If a voluntary right-of-entry cannot be obtained, the Staff Judge Advocate should determine whether an administrative order is appropriate or whether the exigencies of the situation dictate the use of a warrant or judicial order.  An administrative order is a two-step process because the order must first be issued and then violated before the assistance of a court can be sought, whereas warrants and judicial orders allow direct access to the court to deal with recalcitrant landowners in time-sensitive situations.  A warrant would be appropriate for an entry limited in time such as for the collection of soil samples.  An administrative order is more appropriate for long term entry such as placement of monitoring wells.  A judicial order is appropriate where time is critical and/or the landowner has given indications that he will resist entry.

· 6. Whatever method for entry is decided upon in the absence of landowner consent, the appropriate documentation must be prepared and forwarded through MAJCOM to AF/JACE for referral to the Lands Division of the Department of Justice for concurrence.  The Attorney General has not delegated concurrence authority on 104 orders to local U.S. Attorneys.  Note that CERCLA Sec. 104 establishes three elements to an agency’s entry authority: place, purpose, and release.  Section 104(e) authorizes the Air Force and its designated representatives to enter any property within the categories described in Section 104(e)(3), for the purposes described in Section 104(e)(1), whenever there is a reasonable basis to believe there may be a release or threat of a release of a hazardous substance.  Attachment 3 is a sample administrative order prepared by EPA Region 5 which can be adapted for Air Force use.  Attachment 4 is a memorandum in support of a motion for a judicial order with supporting affidavits.  Additional guidance is available in Attachment 5, a HQ EPA Memorandum to EPA Regions dated June 5, 1987.  In reading the EPA memorandum, remember that EPA is not required to get the concurrence of DOJ as we are required to do by E.O. 12580.

· 7. The basis for an administrative order is that entry is necessary to perform one of the President’s responsibilities under CERCLA and the NCP. (See the proposed revision to the NCP at 53 Fed. Reg. 51394, 21 Dec 88.) Typically the action involves drilling wells and sampling to define the extent of the release as part of a Remedial Investigation/Feasibility Study (RI/FS, see 53 Fed.  Reg. 51503).  The basis for the action must be documented in an administrative record available to the public in accordance with CERCLA Section 113(k)(1), 42 U.S.C. Sec. 9613(k)(1). See 53 Fed.  Reg. 51514, and the final NCP when published, for further information on content of the administrative record.

· 8. The Air Force role differs from EPA’s role at non-federal CERCLA sites in one important respect—we are probably at fault for all or part of the contamination of the adjacent landowner’s property and that landowner may have a tort claim or other remedy against us.  Accordingly, it may be prudent that the Air Force obtain a temporary license or easement for necessary environmental investigative and monitoring work so that the landowner receives some measure of compensation for his or her inconvenience. [See AFR 87-1, para 36(a)].  If the landowner’s property is found to be contaminated and long term remediation actions are necessary, the Air Force should acquire the necessary property rights (lease, license, or easement) from the landowner to make use of the private property for cleanup efforts.  In the absence of a voluntary grant of an appropriate real estate interest for our remedial actions, a condemnation proceeding may be preferable to our legal remedies under CERCLA Sec. 104.  The staff judge advocate should check with his real property office and HQ USAF/JACE in making such a determination.

· 9. Although the use of administrative orders may strain relationships with some adjacent landowners, it is imperative that we take such actions when necessary to fulfill our statutory obligations to protect human health and the environment.  Close coordination with your public affairs office will ensure that an accurate explanation of the reasons for our action gets to the public.  The points of contact in this office are Lt Col Benton for general issues and Mr Ronald Forcier for real property issues.  Both can be reached at AV 297-4823.

· FRED W. KUHN, Colonel, USAF
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5. HQ EPA Memorandum

· cc: SAF/RQ

·      SAF/RI

·      SAF/PA

·      SAF/GCN

·      AF/LEEV

·      AF/LEER

· UNITED STATES OF AMERICA

· DEPARTMENT OF THE AIR FORCE

· Attachment 1:

· RIGHT-OF-ENTRY

· FOR

· SURVEY, TESTING AND MONITORING

-------------------------------     ----------------------------

· (installation or activity)          (landowner identification)

· The undersigned, hereinafter called the “Owner,” hereby grants to the UNITED STATES OF AMERICA, hereinafter called the “Government,” a right-of-entry upon the following terms and conditions:

· 1. The Owner hereby grants to the Government the right to enter upon the lands hereinafter described and consents to officers, employees and authorized representatives (including contractors) of the United States Air Force (USAF) entering and having continued access to said property at any time within a period of ( ) months from the date of this instrument in order to survey; take such soil, water and air samples as may be necessary; make test borings and installation of monitoring wells for subsurface investigation; and carry out such other exploratory work as may be necessary to complete the investigation and studies being made of said lands by the Government.

· 2. The permit includes the right of entry and egress upon other lands of the Owner not described below, provided such ingress and egress is necessary to have access to said lands and is not otherwise conveniently available to the Government.

· 3. I acknowledge that these actions by the USAF are undertaken pursuant to its responsibilities and authorities under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or Superfund), 42 U.S.C. Sec. 9601 et seq.  The USAF will use all reasonable means available to protect the environment and natural resources from damages arising from activities conducted pursuant to this right-of-entry or incident to it, and where damages nonetheless occur, the Government shall be liable for such damages as hereinafter provided.

· 4. All tools, equipment, and other property taken upon or placed upon the land by the Government shall remain the property of the Government and may be removed by the Government at any time within a reasonable period after the expiration of this right-of-entry.

· 5. The Government shall have the right to patrol and police the lands hereinafter described during the period of this right-of-entry.

· 6. The Government agrees to be responsible for damages arising from the activity of the USAF, its officers, employees, authorized representatives (including contractors) on said land, in the exercise of rights under this right-of-entry, either by repairing such damage or at the option of the Government by making an appropriate settlement with the Owner in lieu of restoration.

· 7. It is understood and agreed that the Government does not acquire title or any other interest in said land by means of this grant of permission and consent to enter the subject land of the Owner during the term of this right-of-entry, or any renewal thereof.

· 8. This written permission is given by the undersigned voluntarily, without coercion and without promises of any kind not herein provided for.

> 

· The land affected by this right-of-entry is located in the County of                   , State of               , and is described as follows:  [FOR EXAMPLE:  That area colored in red on Exhibit “A” attached hereto and made a part hereof.]

· WITNESS MY HAND AND SEAL this   day of        , 19   .

                                      ____________________________

· Owner

· United States of America

· By ____________________________

· Attachment 2:

· CONSENT FOR ACCESS TO PROPERTY

· Name:_________________________________

· Address of Property:___________________________________________

                     ___________________________________________

                     ___________________________________________

· I consent to officers, employees, and authorized representatives of the United States Air Force (USAF) entering and having continued access to my property for the following purposes:

· [the taking of such soil, water, and air samples as may be determined to be necessary;]

· [the sampling of any solids or liquids stored or disposed of on site;]

· [the drilling of holes and installation of monitoring wells for subsurface investigation;]

· [other actions related to the investigation of surface or subsurface contamination;]

· [the taking of a response action including . . . .]

· I realize that these actions by the USAF are undertaken pursuant to it’s responsibilities under the Comprehensive Environmental Response, Compensation and Liability Act (Superfund), 42 U.S.C. Sec. 9601 et seq.

· The Government agrees to be responsible for damages arising from the activity of the USAF, its officers, employees, authorized representatives (including contractors) on said land, in the exercise of rights under this consent, either by repairing such damage or at the option of the Government by making an appropriate settlement with the owner in lieu of restoration.

· This written permission is given by me voluntarily with knowledge of my right to refuse and without threats or promises of any kind.

_______________________               ____________________________ 

· Date                                                            Signature

· MYRTLE BEACH AFB ACCESS AGREEMENT:

· DEPARTMENT OF THE AIR FORCE

· RIGHT-OF-ENTRY

· FOR

· SURVEY, TESTING, AND MONITORING

· AIR FORCE BASE CONVERSION AGENCY          HORRY COUNTY, SOUTH CAROLINA

· (MYRTLE BEACH AFB, S.C.) 



(Landowner)

· Horry County, South Carolina, the undersigned, hereinafter called the “Owner,” hereby grants to the UNITED STATES OF AMERICA, hereinafter called the “Government,” a right-of-entry upon the following terms and conditions:

· 1.  The Owner hereby grants to the Government the right to enter upon the lands hereinafter described and consents to officers, employees, and authorized representatives (including contractors) of the United States Air Force (USAF) entering upon and having continued access to said property at any time until December 31, 1997, in order to survey; make test borings; to drill, install and maintain wells for subsurface investigation; take such soil and water samples as may be necessary; and carry out such other exploratory work as may be necessary to complete the investigation and studies being made of said lands by the Government.

· 2.  The activities of the Government on said lands are further described, but not limited to those detailed on Exhibit A, attached hereto and incorporated by reference.  The number and location of wells may vary. The land affected by this right-of-entry is located in the State of South Carolina, County of Horry, as depicted on Exhibit A.

· 3.  Should the Government require entry and egress upon other lands of the Owner not herein described for the purposes described in Paragraph 1 above, such request will be made to the Owner who will not unreasonably withhold such consent.

· 4.  These actions by the USAF are undertaken pursuant to its responsibilities and authorities under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or Superfund), 42 U.S.C. 9601 et seq., and the Unilateral Administrative Order (UAO) issued by the Region IV Administrator, United States Environmental Protection Agency, pursuant to §3008(h) of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6928(h), as amended.  The USAF will use all reasonable means available to protect the environment and natural resources from damages arising from activities conducted pursuant to this right-of-entry or incident to it, and where damages nonetheless occur, the Government shall be liable for such damages as hereinafter provided.

· 5.  All tools, equipment, and other property taken upon or placed upon the land by the Government shall remain the property of the Government and shall be removed by the Government upon the expiration of this right-of-entry, except for well fixtures authorized, in writing by the Horry County Engineer, to be left in place.

· 6.  The Government agrees to be responsible for damages arising from the activity of the USAF, its officers, employees, authorized representatives (including contractors) on the Owner’s land, in the exercise of rights under this right-of-entry, either by diligently repairing such damage or, at the option of the Government, by making an appropriate settlement with the Owner in lieu of restoration.

· 7.  The Owner shall not be responsible for damages to the property or injuries to persons which may arise from or be incident to the use and occupation of the said premises, nor for damages to the property of or injuries to the Government, its officers, agents, employees, contractors or others who may be on said premises at their invitation or the invitation of any one of them, arising from or incident to activities related to this right-of-entry.

· 8.  It is understood and agreed that the Government does not acquire title or any other interest in said land by means of this grant of permission and consent to enter the subject land of the Owner during the term of this right-of-entry or any renewal thereof.

· 9.  This written permission is given by the undersigned voluntarily, without coercion and without promises of any kind not provided for herein.

· 10.  At the request of the Owner, the Government shall share with the Owner all the test data and reports resulting from samples taken from the monitoring wells on the premises when available.

· 11.  This right-of-entry is granted to the Government without cost. 

· 12.  The Government shall comply with all applicable Federal, State, and local health, safety and environmental laws, regulations and ordinances, and regulations, to include, but not limited to those regulating the handling, storage, treatment, transportation and disposal of hazardous substances.

· 13.  The Air Force shall be the sole owner and generator of any Investigation Derived Residuals (IDR) generated, stored, treated, discharge, disposed of, or otherwise released in the activities conducted on the Owner’s property under this right-of-entry, and shall be solely responsible, at its sole expense, for the handling, storage, treatment, transportation, and disposal of any Investigation Derived Residuals in compliance with applicable Federal, State and local laws and regulations, to include, but not limited to, containerizing any IDR hazardous material, waste or substance and legally transporting such items to the former Myrtle Beach Air Force Base.  

· 14.  The Government shall, at no expense to the Owner, provide safety and security measures in connection with its use of this right-of-entry which are adequate to protect the safety of all users of the subject property or any adjacent property.

· 15.  All notices and other communications permitted or required pursuant to this right-of-entry shall be in writing and shall be deemed received upon: (i) the date of service if served personally on the Party to whom notice is to be given; or (ii) the date of transmission if sent by telecopier; or (iii) one (1) day following deposit with a representative of Federal Express, Express Mail or another like overnight service; or (iv) three (3) days following deposit in the United States mail, first class, postage prepaid, certified or registered, with return receipt requested, addressed as follows:

· For the Government:

· Site Manager

· AFBCA/OL-P

· 1051 Shine Avenue

· Myrtle Beach AFB,  SC
· (803) 238-6011

· Fax (803) 828-4075

· For the Owner:

· Horry County Engineer

· P.O. Box 1236

· Conway, S.C.  29526

· (803) 248-1390

· Fax (803)  248-1817

· 16.  The Owner shall have the right to have its geologist or highway engineer present at the site during the time the Government conducts its activities.  In the event the Owner desires to have its geologist or highway engineer present during any of the Government’s activities, it shall inform the Government of such desire and the Government shall cooperate with the Owner to assure the geologist’s or engineer’s presence so long as such cooperation does not unreasonably delay the Government’s activities

· 17.  Delay in the enforcement of any right hereunder by a party shall not result in a waiver of that right and any waiver by a party hereunder shall require a written instrument, signed by the party to be bound, expressly acknowledging that waiver.  The provisions of this right-of-entry may not be amended or altered except by a written instrument fully executed by each of the parties hereto.

· WITNESS MY HAND on ____________________, 1995.

· HORRY COUNTY, SOUTH CAROLINA

· The UNITED STATES OF AMERICA

· BY: ___________________________

· (Signature/Date)                                               BY

________________________

· Name & Title

___________________________

(Address)

· United States Court of Appeals for the Federal Circuit

· 97-5143

· HENRY HENDLER, PAUL GARRETT and TILLIE GOLDRING as Trustees for Henry Hendler and Irving Gronsky, Plaintiffs-Appellants,

· v.

· UNITED STATES,

· Defendant-Appellee.

· John D. Hoffman, Ellman, Burke, Hoffman & Johnson, A.P.C., of San Francisco,

· California, argued for plaintiffs-appellants. With him on the brief were Howard N. Ellman and David H. Blackwell. Of counsel on the brief was Paul Hamilton, Jeffer, Mangels, Butler & Marmaro, LLP, of Los Angeles, California. Of counsel was Kenneth N. Burns, Ellman, Burke, Hoffman & Johnson, A.P.C., of San Francisco, California.

· David C. Shilton, Environmental and Natural Resources Division, U.S. Department of Justice, of Washington, DC, argued for defendant-appellee. With him on the brief were Lois J. Schiffer, Assistant Attorney General, Robert L. Klarquist, David F. Shuey, and Eric S. Gould, Attorneys, General Litigation Section. Of counsel on the brief were David Coursen, Attorney, Office of General Counsel, U.S. Environmental Protection Agency, of Washington, DC and Laurie Williams, Attorney, U.S. Environmental Protection Agency, of San Francisco, California.

· Appealed from: United States Court of Federal Claims

· Senior Judge Wilkes C. Robinson 

· United States Court of Appeals for the Federal Circuit

· 97-5143

· HENRY HENDLER, PAUL GARRETT and TILLIE GOLDRING as Trustees for Henry Hendler and Irving Gronsky, Plaintiffs-Appellants,

· v.

· UNITED STATES,

· Defendant-Appellee.

· DECIDED: May 11, 1999

· Before PLAGER, Circuit Judge, ARCHER, Senior Circuit Judge, and CLEVENGER, Circuit Judge. 

· PLAGER, Circuit Judge.

· In this takings case, we approach the final chapter in a decade-long dispute between the landowners and the Government. The dispute was initiated when the Government entered upon the land of the plaintiffs, without their consent and over their objection, for the purpose of sinking wells for monitoring of ground water migration from adjacent properties. Over time the Government continued to establish additional wells and to service them, all without payment to the landowners for the use of their property. The landowners sued, claiming inverse condemnation. 

· After several false starts at the trial level, see Hendler v. United States, 11 Cl. Ct. 91 (1986) (“Hendler I”); Hendler v. United States, 19 Cl. Ct. 27 (1989) (“Hendler II”), this court determined that plaintiffs had a good cause of action. We held that the Government, however well motivated and however important its cause, must adhere to fundamental Constitutional principles: if private property is taken for public use, just compensation must be paid. See Hendler v. United States, 952 F.2d 1364 (Fed. Cir. 1991) (“Hendler III”). The cause was remanded to the trial court for further proceedings.

· Subsequently, the Court of Federal Claims undertook to determine, on the facts of the case, what was the just compensation mandated by the Constitution. After trials on liability theories and damages issues, the Court of Federal Claims determined that plaintiffs ultimately were due no compensation. See Hendler v. United States, 36 Fed. Cl. 574 (1996) (“Hendler IV”); Hendler v. United States, 38 Fed. Cl. 611 (1997) (“Hendler V”). Plaintiffs appeal that judgment, and the findings that underlay it. 

· BACKGROUND

· The detailed background of the case is described in the prior opinions, Hendler I-V. We provide here a brief overview. The subject property is an approximately 100-acre tract of land in southern California, near the city of Riverside. Plaintiffs first acquired the property for investment purposes in 1960, at which time the area was largely agricultural. They planned to hold the property until economic conditions favored commercial development, at which time they expected to sell the land to a developer. See Hendler IV, 36 Fed. Cl. at 576-77.

· The property is located near and ‘downstream’ of a seventeen-acre former rock quarry that, under the auspices of the State of California, was converted in 1952 to a toxic-waste disposal site serving many manufacturing companies associated with the aerospace industry. This site became known, infamously, as the Stringfellow Acid Pits (“Stringfellow”). See id. at 577. In 1969, Stringfellow became a source of public concern when heavy rains caused the acid pits to overflow, releasing toxic chemicals to lower-lying areas, including plaintiffs’ property. See id. In 1972 waste disposal at Stringfellow was stopped; not long afterward it was discovered that toxic chemicals had seeped into the groundwater aquifer below Stringfellow. The site was declared a public nuisance in 1975, but large-scale cleanup efforts did not begin until 1980. See id.

· The State of California and the United States, acting through the U.S. Environmental Protection Agency (“Government”), undertook cleanup efforts pursuant to federal authority under CERCLA,(1) commonly known as Superfund. As part of its efforts, the Government decided to locate wells and associated equipment on plaintiffs’ property to monitor the movement of the contaminated groundwater from Stringfellow. When the Government approached plaintiffs with this proposal, plaintiffs resisted. See id. at 577-78. Shortly thereafter, in 1983, the Government issued an order (herein “access order”) mandating that government officials, including both state and federal officials and their agents, were to have access to plaintiffs’ land for purposes of installing wells and related equipment, and conducting tests and other related activities. The access order further ordered that plaintiffs were not to interfere in any manner. See id. at 578-79. Well-drilling then began on plaintiffs’ property. Over the course of the following three years, twenty wells were installed on the property. During this period and well beyond, Government officials and agents periodically entered the property to monitor the groundwater, using the installed wells. See id. at 579. Based on information derived from the wells, a plume of contaminated water from Stringfellow was located flowing directly under portions of plaintiffs’ land, and on down to lower-lying communities. See id.

· The Government undertook extensive cleanup and remediation activities at Stringfellow. Groundwater samples since taken from the wells on plaintiffs’ property have shown these efforts to have been successful. The groundwater contamination under plaintiffs’ property has been greatly reduced, to the extent that, it is reported, the groundwater as of May 1995 has been restored almost to its pre-polluted condition, nearly meeting drinking water standards. See id. at 579-80. 

· In 1994 the Government formally terminated the 1983 access order. See id. at 580. As noted, the litigation triggered by the order had started some ten years earlier when plaintiffs filed suit against the Government in the Claims Court (now the Court of Federal Claims). This was shortly after the Government began installing the wells on their property. In their suit, plaintiffs claimed that their property suffered a regulatory and physical taking by way of the access order and the associated activities taken thereunder on their land; they sought just compensation for the alleged takings.

· In Hendler II, 19 Cl. Ct. 27, the trial court dismissed plaintiffs’ suit on procedural grounds, and entered a final judgment. In Hendler III, 952 F.2d 1364, we reviewed the dismissal, as well as prior rulings on the merits by the trial court in Hendler I, 11 Cl. Ct. 91, which we determined to be properly before us. We reversed the dismissal and concluded that the trial court should have entered summary judgment for plaintiffs on their physical taking claim, opining that “the Government behaved as if it had acquired an easement . . . .” Hendler III, 952 F.2d at 1378. We also noted with respect to the physical taking that plaintiffs would have “the opportunity to establish their severance damages, the damages accruing to their retained land as a result of the taking.” Id. at 1383-84. With respect to plaintiffs’ regulatory taking claim, we indicated concurrence in the trial court’s view that the access order did not, alone, effect a regulatory taking. See id. at 1375. However, we noted that “subsequent events . . . might have had sufficient economic impact on the plaintiffs to constitute a regulatory taking.” Id.

> 

· On remand, the trial court bifurcated the trial between the liability issues and damages. The liability issues were reviewed and resolved in Hendler IV, 36 Fed. Cl. 574, and damages in Hendler V, 38 Fed. Cl. 611, though evidence relevant to damages was heard in both trial phases. In Hendler IV, the trial court determined that the physical taking was in the form of well-site and access-corridor easements. 36 Fed. Cl. at 584. Specifically, the court found that each well-site easement “comprises a 50 by 50 foot square area for activities related to the well(s) contained therein,” and that each access-corridor easement comprises a “16 foot wide access corridor [from a well-site] to a public right of way.” Id. With regard to the regulatory taking issue, the court determined that there had been no regulatory taking because, among other reasons, in its view the nuisance doctrine defeated the claim and there was insufficient adverse economic impact on plaintiffs. See id. at 586-88.

· In the damages trial, the court heard evidence on the valuation of the well-site and access-corridor easements, as well as evidence as to whether and to what extent plaintiffs’ remaining property was harmed or benefited from the Government’s activity on their land. The court found that neither the easements nor the access order damaged the remaining part of plaintiffs’ property, and hence determined that the remaining part suffered no compensable severance damage. See Hendler V, 38 Fed. Cl. at 622. The court further determined that plaintiffs’ remaining property received substantial “special benefits” and that those benefits outweighed the value of the easements taken. As a consequence, the court concluded that plaintiffs are due no compensation for the value of the easements, and plaintiffs were awarded no compensation for the access order and the Government’s activities thereunder. See id. at 626-27.

· Plaintiffs appeal, asserting that the trial court erred in denying them compensation for the partial physical taking of their land, both for the value of the part taken and severance damages to the remainder. Plaintiffs also assert that the trial court erred in determining that there has not been a regulatory taking of their land. We consider these issues in turn.  

· I. DISCUSSION

· We review the judgment of the Court of Federal Claims to determine whether it is premised on errors of law or clearly erroneous factual findings. See Whitney Benefits, Inc. v. United States, 926 F.2d 1169, 1171 (Fed. Cir. 1991). The trial court’s findings regarding the property’s value, nature, and alternative uses, as well as the extent to which the property’s use is limited by the Government’s actions, are all reviewed for clear error. See id. at 1172-73, 1177-78. Also reviewed for clear error are the court’s findings on causation. See Loesch v. United States, 645 F.2d 905, 913 (Ct. Cl. 1981).

· Under the clear error standard of review, a finding is clearly erroneous, even though there is some supporting evidence in the record, when the reviewing court, based on the entire record, “is left with the definite and firm conviction that a mistake has been committed.” United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948). This standard gives considerable deference to the trial court’s factual findings. Conclusions of law, however, are “subject to full and independent review,” without deference to the trial court. Gardner v. TEC Sys., Inc., 725 F.2d 1338, 1344, 220 USPQ 777, 782 (Fed. Cir. 1984) (en banc).

· II. COMPENSATION FOR THE PART TAKEN

· With regard to the partial physical taking of plaintiffs’ land in the form of the well-site and access-corridor easements, plaintiffs argue that the trial court erred in rejecting their expert’s valuation of the easements as of 1983 at $67,364 (which with interest to 1996 totaled $185,000). Plaintiffs’ valuation was based on the scope of use permitted under the access order, rather than on the Government’s actual use. See Hendler V, 38 Fed. Cl. at 619. They additionally assert that the trial court erroneously determined that their retained land (the part not taken) received special benefits as a result of the taking.

· The trial court’s conclusion that plaintiffs are not entitled to compensation for the value of the part of their property taken hinged on this latter determination, that the retained property received special benefits. In particular, the court determined that the special benefits conferred on the property as a result of the taking more than offset the value of the easements—even under plaintiffs’ valuation—and hence no compensation therefor is due. See id. at 626-27. Accordingly, we first consider plaintiffs’ arguments that the trial court erred in its special benefits determination.

· An initial question is whether special benefits to retained land can offset the value of the part actually taken (here, the well-site and access-corridor easements). Such a setoff against the value of the part taken is prohibited under the law of most states. See 3 Julius L. Sackman et al., Nichols on Eminent Domain § 8A.03 (rev. 3d ed. 1998) (hereinafter “Nichols”). Rather, most states permit a setoff of special benefits only against the losses, caused by the partial taking, to the property remaining in the owner’s hands, i.e., against so-called “severance damages.” Id. The rationale is that, with regard to the property actually taken, the landowner is entitled to its full value; but with regard to severance damages, the damages to the property remaining in the owner’s hands, these are measured by the net of the damages, i.e., losses less benefits. In this way the land owner is fully compensated for what is taken, and is left no better or worse off as a result of the taking.

· Before the trial court, plaintiffs contended that under California law special benefits cannot offset the value of the easements taken, but rather can only offset severance damages. See Hendler V, 38 Fed. Cl. at 617. The trial court rejected this argument, concluding as a matter of law that federal law governs, and implicitly concluding that federal law permits such an offset. See id. As the authority for these conclusions, the court cited Bartz v. United States, 633 F.2d 571 (Ct. Cl. 1980), a decision of this court’s predecessor. See Hendler V, 38 Fed. Cl. at 617.

· The trial court’s conclusions find support in the law. In Bartz, the Court of Claims observed that the issue of what constitutes a taking by the federal government is a federal question. The court held that federal law rather than state law governed whether benefits conferred by the construction and operation of a dam could be considered in deciding what compensation is due for an alleged taking of farmland by recurring flooding allegedly caused by the dam. See Bartz, 633 F.2d at 576-77. In concluding that the landowners were due no compensation, the Bartz court reasoned that the damages caused by the flooding “were heavily countervailed by the benefits to the farmlands as a whole . . . .” Id. at 577-78. 

· In Bauman v. Ross, 167 U.S. 548 (1897), the Supreme Court held constitutional a federal statute that called for considering special benefits when deciding what compensation is due for the taking of part of a tract of land for a highway. The Court observed that the statute was in accord with prior views of the matter as stated in Kennedy v. Indianapolis, 103 U.S. 599, 605 (1881), and further stated:

> [W]hen part only of a parcel of land is taken for a highway, the value of that part is not the sole measure of the compensation or damages to be paid to the owner; but the incidental injury or benefit to the part not taken is also to be considered. . . . If, for example, by widening of a street the part which lies next to the street, being the most valuable part of the land, is taken for the public use, and what was before in the rear becomes the front part, and upon a wider street, and thereby of greater value than the whole was before, it is neither just in itself, nor required by the constitution, that the owner should be entitled both to receive the full value of the part taken, considered as front land, and to retain the increase in value of the back land, which has been made front land by the same taking.  Bauman, 167 U.S. at 574-75.

· The Bauman decision has led at least one commentator to conclude that “[t]he federal rule regarding setoff of benefits allows benefits to set off . . . the value of the property taken.” Nichols, supra, § 8A.07[1]. Other circuits have reached the same conclusion. See, e.g., United States v. Trout, 386 F.2d 216, 221 (5th Cir. 1967); Aaronson v. United States, 79 F.2d 139, 139-40 (D.C. Cir. 1935). Plaintiffs have not asserted that the law is to the contrary. At oral argument plaintiffs agreed that the matter is controlled by federal law and that federal law permits offsetting the value of the part taken by any special benefits conferred. 

· Plaintiffs point out, however, that it is further the law that only “special” benefits can be deducted from any compensation due; “general” benefits cannot be deducted. See City of Van Buren v. United States, 697 F.2d 1058, 1062 (Fed. Cir. 1983); Trout, 386 F.2d at 221-22; Nichols, supra, § 8A.07[1]. It is the distinction between special and general benefits that plaintiffs offer as the difference between their position and that of the trial court. They assert that any benefit received as a result of the taking is general rather than special, and that therefore setoff is not permitted. Distinguishing between special and general benefits is not always an easy task. See Nichols, supra, § 8A.04[2]. This court has suggested that, as a general matter, special benefits are those which inure specifically to the landowner who suffered the partial taking and are associated with the ownership of the remaining land. See Van Buren, 697 F.2d at 1062. In contrast, benefits that inure to the community at large are considered general. See id. A similar distinction can be derived from other cases and commentary: special benefits are those which arise directly and proximately to the remaining land as a result of the public work on the part taken, due to the peculiar relation of the land in question to the public work. In contrast, resulting benefits that are more or less common to all lands in the vicinity of the land taken are general. See United States v. River Rouge Improvement Co., 269 U.S. 411, 415-16 (1926); United States v. 2,477.79 Acres of Land, 259 F.2d 23, 28 (5th Cir. 1958); United States v. 901.89 Acres of Land, 436 F.2d 395, 398-99 (6th Cir. 1970); Nichols, supra, § 8A.04[2].

· The Supreme Court’s analysis in River Rouge of benefits arising by way of a river improvement, which required partial taking of numerous parcels of riparian land, is instructive:

· We are of opinion that an increase in the value of the remaining portion of any parcel of land caused by its frontage on the widened river, carrying a right of immediate access to and use of the improved stream, would constitute a special and direct benefit within the meaning of the statute, as distinguished from a benefit common to all the lands in the vicinity, although the remaining portions of other riparian parcels would be similarly benefited.  River Rouge, 269 U.S. at 415-16.

· In the case before us, the trial court, based on the testimony of the Government’s experts, found three types of special benefits arising from the taking of the easements: (1) the investigation, (2) the characterization, and (3) the remediation of the contaminated groundwater. See Hendler V, 38 Fed. Cl. at 617, 626-27. The trial court found that, with regard to the “investigation” benefit, it would have been necessary for the plaintiffs to investigate, by way of testing and sampling, the contamination underneath the subject property prior to its commercial development. The trial court noted that both parties’ experts explained that property suspected of containing contamination is investigated in two phases when a property owner is preparing a plan of development. Phase One is an assessment of the likelihood of contamination based on available public records and historical data. Phase Two is scientific analysis involving actual testing and sampling. See Hendler IV, 36 Fed. Cl. at 587 n.15. The court further noted that governmental permitting agencies as well as lending institutions would routinely require Phase One/Phase Two investigations for property that might be contaminated. See Hendler V, 38 Fed. Cl. at 622. 

· The court considered that the installation of the wells and attendant testing by the Government provided the necessary information and is the equivalent of a completed Phase Two investigation. The court found that a private undertaking of the investigation would have cost at least $100,000 > (with interest, $195,000). See id.; Hendler IV, 36 Fed. Cl. at 587 & n.15. With regard to the “characterization” benefit, the trial court found that the Government, by way of its activities on plaintiffs’ land, characterized the nature and extent of the contamination, thereby eliminating uncertainty as to the land and as a result restoring its otherwise depressed value due to uncertainty. See Hendler V, 38 Fed. Cl. at 617, 626-27. Similarly, the court found that the Government’s remediation of the contamination in conjunction with the activities on plaintiffs’ land conferred a “remediation” benefit to plaintiffs. See id. 

· The Government’s expert valued the characterization benefit at $280,000 and the remediation benefit at $244,000. See id. at 626. The trial court appears to have credited the Government’s characterization and remediation valuations, but it did not expressly find them to be correct. See id. at 626-27. Rather, the court stated that even if it “limits the special benefits to the $100,000 cost avoided for a required Phase Two study, the special benefits would outweigh any damage from the physical taking. Therefore, no compensation is due to plaintiffs for the physical taking.” Id. at 627. In particular, the court noted that even if plaintiffs’ valuation of the easements is adopted (with interest, $185,000), the investigation benefit (with interest, $195,000) outweighs the value of the easements. See id. at 622, 626-27.

· Plaintiffs do not challenge the valuation of this benefit. To the contrary, the trial court noted that plaintiffs concurred that privately-undertaken equivalent tests and analyses, as part of a proposed commercial development, would have cost at least $100,000, totaling with interest $195,000. See Hendler IV, 36 Fed. Cl. at 587; Hendler V, 38 Fed. Cl. at 622. We have no basis for concluding that this finding is clearly erroneous. Rather, plaintiffs assert that any benefit provided by the investigation is “general,” not “special,” and is therefore immaterial. They argue that the only properties specially benefited by the Government’s actions are the “intended beneficiaries”—those downstream properties whose owners either used, or intended to use, the groundwater. Plaintiffs claimed no use for the groundwater, given the contemplated commercial development of their property. They argue that therefore their property received only general benefits, benefits common to all lands in the vicinity. In this vein, they assert that the Government’s investigation merely provided public information available to “[e]very other property in the vicinity[,] . . . [f]or that matter, [to] every citizen of this country.” Finally, they assert that if anyone is specially benefited, “it is the State of California and the other parties liable for characterizing and remediating the Stringfellow contamination.” 

· Though the distinction between “special” and “general” benefits is clearer in the abstract than in the application, on the facts of the case the Government has the better argument, and the trial court was not wrong in viewing these particular benefits as “special” with regard to the particular land. As the above discussion bears out, the fact that others benefited from the Government’s activities does not make the benefits to plaintiffs’ land general. And, that other landowners may have been the “intended beneficiaries” of the Government’s actions is similarly inapposite. What is relevant is the trial court’s finding that the Government’s investigation on plaintiffs’ land avoided an otherwise required Phase Two study for development of the property. See Hendler V, 38 Fed. Cl. at 627. Plaintiffs have not shown this finding to be clearly erroneous. In view of the finding, the “investigation” benefit to plaintiffs—i.e., avoidance of a Phase Two study—inured specifically to them and is associated with their ownership of their remaining property. See Van Buren, 697 F.2d at 1062. It inures to plaintiffs because of its peculiar relation to their land. While others may have benefited generally from the information provided by the investigation, the benefit to others was not the same. The benefit to others was not in the form of an equivalent of a Phase Two study of plaintiffs’ property. That benefit is unique to plaintiffs’ land, obviating an otherwise necessary requirement for developing the land. In sum, we conclude that the trial court did not err in determining that the plaintiffs’ remaining property received an “investigation” special benefit.

· Furthermore, given the record in this case, we conclude that the trial court did not err in offsetting this special benefit against the value of the easements taken. However harsh by modern day standards the federal offset rule may seem, which allows the Government to escape any payment for private property actually taken for public use, we accept it as the governing rule for purposes of this case. If the rule is to be changed, and to make it more consistent with the rule followed in the states, it is for Congress to make that change.

· This court’s predecessor, in the Bartz case, applied the rule to deny a group of farm owners along the Iowa River compensation for lands repeatedly flooded by a Government dam, on the ground that their remaining land was greatly benefited by the flood and drought control project, such that the benefits far exceeded the value of the land taken. 633 F.2d at 577-78. The court stated that, “if governmental activities inflict slight damage upon land in one respect and actually confer great benefits when measured in the whole, to compensate the landowner further would be to grant him a special bounty.” Id. at 578 (quoting United States v. Sponenbarger, 308 U.S. 256, 266-67 (1939)).

· As the quote indicates, the rule takes its force from the underlying equitable principle that the Government’s obligation is, to the extent possible following the Government’s intrusion, to restore the landowner to the position he was in absent any government action. In a case in which the problem was not created by the Government, and the Government’s intrusion was necessary to correct the problem for the benefit of the general public, it can be argued that it is not inequitable to balance against the harm caused the landowner by the Government’s remedial action any special benefits that happen as a result to accrue to the land. Thus, in the flooding cases such as Bartz, in which dams are built to control natural flooding, the result, even though it denies recovery for property actually taken, is seen as not being ultimately inequitable.

· Applying that principle to the case at hand, if this were a case in which the Government’s remedial efforts were shown to be related to Government causes, the setoff rule would be inapplicable. Here, however, there is no indication that the United States Government contributed in a direct way to the creation of the problems at Stringfellow. See United States v. Stringfellow, No. CV-83-2501, 1995 WL 450856, at *5-6 (C.D. Cal. Jan. 24, 1995) (unreported order) (holding the owners of the Stringfellow site, the State of California, and users of the site liable for costs associated with the site). Plaintiffs seem to concede that, asserting that “it is the State of California and [] other parties [that are] liable for . . . the Stringfellow contamination.”

· Accordingly, the only indication we have in this case is that the Government’s role as remediator is free of Government responsibility as a causal agent. If that were not the case, the rule of setoff would have no application, because the Government would merely be remediating its own mistakes. Just as the person who causes injury to his neighbor’s land cannot be heard to say that the required restoration is a gift, the Government cannot claim that restoring a landowner’s land to its natural state by cleaning up a Government-created pollution problem is a “special benefit” for which the landowner can be charged.

· Given that that is not the case here, and given the established precedents that govern compensation for a federal taking, the trial court did not err in setting off the value of the easements taken by the found “investigation” special benefit. Because the unchallenged trial court’s valuation of that benefit completely offsets even plaintiffs’ valuation of the easements taken, we need not address the correctness of the other special benefits found by the trial court. Simply put, because the court did not err in determining that the value, however measured, of the easements taken is outweighed by the special benefits conferred to the remainder, we affirm the denial of compensation for the value of those easements.

· III. SEVERANCE DAMAGES

· Next we consider plaintiffs’ contention that the trial court erred in finding that their retained property suffered no severance damage. In cases of a partial physical taking as that here, just compensation under the takings clause of the Constitution includes “not only the market value of that part of the tract appropriated, but the damage to the remainder resulting from that taking, embracing . . . injury due to the use to which the part appropriated is to be devoted.” United States v. Grizzard, 219 U.S. 180, 183 (1911); see also Hendler III, 952 F.2d at 1383-84. However, plaintiffs bear the burden of proving severance damages. See Miller v. United States, 620 F.2d 812, 828 (Ct. Cl. 1980).

· Plaintiffs’ severance damage theory begins with the proposition that the scope of the taking, and thus the extent of the damage to the retained land, is defined by the broad scope of the access order, and not by the actual activities undertaken by the Government. This theory, if accepted, would have opened up a large measure of potential damages to the retained land, since the access order could be read to authorize virtually unlimited governmental activity. The trial court rejected that theory, as do we. As we explain below, the trial court correctly concluded that the economic consequences flowing from the access order itself did not rise to the level of a regulatory taking. Though plaintiffs devoted considerable effort in their brief to bolstering the theory, and the damages that would flow from it, the conclusion that there was no regulatory taking cuts the ground out from under it. If there is no regulatory taking, what remains is a physical taking of the easements, and the severance damages, if any, caused by the taking of those easements.

· Building on their theory, plaintiffs presented through their expert the proposition in essence that the access order and the Government’s activities thereunder made their retained property unmarketable, or at least greatly depreciated. This damage, they contend, was caused by the access order and attendant activities significantly interfering with development of their property and creating the false impression that the property was a source of contamination. Plaintiffs’ expert valued the alleged severance damage at over one million dollars (with interest, $3.1 million).

· The trial court rejected this aspect of plaintiffs’ theory. The court found unconvincing their assertion that the access order and associated activities created the false impression that their property was contaminated, thereby decreasing its value. See Hendler V, 38 Fed. Cl. at 621. Instead, the court “found that the ‘evidence shows that the value of plaintiffs’ property was reduced by the contamination [from Stringfellow], rather than by the actions pursuant to the access order.’” Id. (quoting Hendler IV, 36 Fed. Cl. At 588). The court went on to state that “[i]t defies logic that the monitoring wells, rather than the actual existence of groundwater contamination, would devalue plaintiffs’ property.” Id. at 622. Thus, the trial court’s rejection of plaintiffs’ “false impression” theory turned on causation, a question of fact. See Loesch, 645 F.2d at 913.

· With regard to plaintiffs’ assertion that the access order and attendant activities inhibited development of their property, the court found that “the easements could be incorporated into any planned development as parking lots or landscaped areas, without any significant loss of building area.” Hendler V, 38 Fed. Cl. at 622. This finding is not inconsistent with plaintiffs’ contemplated use of the property: they maintained that “their property would have been an ideal location for . . . commercial development . . . [such as] suburban strip-malls and retail centers . . . .” Hendler IV, 36 Fed. Cl. at 586-87. In the end, the court found that “the easements and the [access] order did not materially interfere with the subject property’s daily use and did not result in severance damages.” Hendler V, 38 Fed. Cl. at 622.

· In challenging these findings, plaintiffs assert that the trial court erred by rejecting the opinion of their expert, and by basing its analysis on the Government’s actual activities on their land rather than the scope of activities permitted under the access order. The difficulty with plaintiffs’ position on appeal is that they have to overcome the express findings of the trial court. The trial court’s findings are supported by the record; though we might as an initial matter have found otherwise, we cannot say that these findings are clearly erroneous. The Government’s experts explained that the consequence of the discovery of actual groundwater contamination on plaintiffs’ property was to stigmatize the property for any type of development, and thereby reduced its value by eighty percent.(2) See id. at 624. They further testified that the well-site and access-corridor easements were not in themselves an impediment to development of the property. See id. at 626. On this point, the trial court noted that “[p]laintiffs’ expert conceded that the monitoring wells could have been incorporated into a commercial development without significant difficulty.” Hendler IV, 36 Fed. Cl. at 588. The Government’s experts additionally opined that the Government’s activities pursuant to the access order actually restored value to plaintiffs’ property by characterizing and remediating the contamination. See Hendler V 38 Fed. Cl. at 626. In view of this evidence, we cannot say that the trial court clearly erred in rejecting the contrary opinion of plaintiffs’ expert.

· With regard to the access order itself, the court noted that the “order was never invoked to bar any sale or development of plaintiffs’ property.” Hendler IV, 36 Fed. Cl. at 588. In fact, “[p]laintiffs failed to disclose the existence of the [access] order to any of the prospective purchasers, and none of the proposals for purchase of the subject property were made with knowledge of it.” Id. Furthermore, the court noted that “[p]laintiffs’ expert . . . admitted that someone interested in developing the property would attempt to find out the nature of the monitoring activities and what accommodations could be made.” Hendler V, 38 Fed. Cl. at 619. Accordingly, we cannot say that the trial court clearly erred in finding that the access order did not itself result in measurable severance damages. Again, while we might have reached contrary findings had we sat as the trier of fact, that does not entitle us to reverse the trial court’s findings. See Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985). We are limited to the clearly erroneous standard of review, and plaintiffs’ have failed to convince us that the findings fail that standard. In view of these findings, we must affirm the judgment with respect to severance damages.

· IV. REGULATORY TAKING

Lastly, we consider plaintiffs’ assertion that the trial court erred in determining that there has been no regulatory taking of their property. In Hendler I, the trial court held that the access order, standing alone, did not work a regulatory taking. 11 Cl. Ct. at 96. In Hendler III, we concurred, stating that: “On the facts then before the court . . . we do not disagree with that ruling.” 952 F.2d at 1375. We went on to note that “subsequent events, in light of the character of the Government’s action and plaintiffs’ distinct investment-backed expectations, might have had sufficient economic impact on the plaintiffs to constitute a regulatory taking.” Id. We remanded for “the fact-specific findings required for determining” whether a regulatory taking has occurred. Id. at 1375, 1384. That is what the trial court set out to do, see Hendler IV, 36 Fed. Cl. At 585-89, but plaintiffs claim that it erred.

A pivotal criterion governing whether a regulatory taking has occurred is the impact the regulatory imposition has had on the economic use, and hence value, of the property. See Florida Rock Indus., Inc. v. United States, 18 F.3d 1560, 1564-65 (Fed. Cir. 1994); Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1179 (Fed. Cir. 1994). If a regulation categorically prohibits all economically beneficial use of land there is, without more, a compensable taking. See Florida Rock, 18 F.3d at 1564-65. On the other hand, though it is not necessary to have a total wipeout before the Constitution compels compensation, if the regulatory action is not shown to have had a negative economic impact on the property, there is no regulatory taking. See generally id. at 1569-71; Loveladies, 28 F.3d at 1180. The question of the economic impact of a particular regulatory action is of course fact-specific to the case. See Florida Rock, 18 F.3d at 1570.

Plaintiffs’ economic impact theory for their regulatory taking claim is quite similar to their severance damage theory. They contend that the access order and attendant activities falsely stigmatized their property as a source of contamination, and significantly interfered with its development. As a result, they contend, the property was unmarketable for a period of up to twelve years, yielding a loss in the range of $16-18 million. The trial court’s rejection of this claimed economic impact parallels its analysis and findings with respect to plaintiffs’ severance damage claim. The court found that their property was stigmatized by the actual contamination from Stringfellow, rather than the Government’s actions pursuant to the access order. See Hendler IV, 36 Fed. Cl. at 588. Furthermore, the court found that the access order and Government actions thereunder did not interfere with the development or marketing of the property. See id.

We have already concluded (with respect to the question of severance damages) that these factual findings by the trial court are not clearly erroneous, and thus cannot be disturbed. In light of these findings, we cannot say that the court erred in determining that plaintiffs have not suffered a regulatory taking. In sum, as found by the trial court, plaintiffs failed to prove that their “use” was sufficiently interfered with to constitute a regulatory taking. See Florida Rock, 18 F.3d at 1568-71. The trial court alternatively based its rejection of plaintiffs’ regulatory taking claim on the theory that “the nuisance exception described in Loveladies, Lucas, and other cases” is applicable and defeats the claim. Hendler IV, 36 Fed. Cl. at 585-86. However, having concluded that the trial court did not err in determining that there was insufficient economic impact to give rise to a regulatory taking, it is unnecessary for us to consider this further theory; under the circumstances, we choose not to. Thus, while in appropriate cases the nuisance doctrine is an available defense (see Florida Rock, 18 F.3d at 1565 n.10; Loveladies, 28 F.3d at 1182-83), we do not decide whether it has any applicability to this case.

· CONCLUSION

The judgment of the Court of Federal Claims is AFFIRMED.

· COSTS

The parties shall bear their own costs.

· FOOTNOTES

1.  The Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq. 

2.  Here again we note that there is no indication that the Government was a cause of the contamination of plaintiffs’ property. If the opposite were true, our conclusion on this point would as well be different.

