RCRA & CERCLA: 

Update 1999
1.  RCRA Regulations and Keyword Index (Elsevier Science, Inc.) & NEW POC Chart: 

New & improved, regulations have footnotes to OSWER Directives, OSWER Letter Rulings, and OSWER HotLine Qs & As; also a NEW Navy/Marine Environmental Law Attorney POC Chart. (See 1:  Index to Qs & As + Navy/Marine POC Chart);
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2.  EPA Region 2 and Puerto Rico Encroach on Military Munitions Materials: RCRA and SWDA regulators seek  information on their management (See 2:  Navy’s polite but firm response that materials are not within their jurisdiction).

3.  Navy Seeks Clarification With VA On Explosives or Munitions Emergencies:
In a State which has not adopted the Military Munitions Rule, EOD units have sought clarity on what requires an emergency permit (See 3:  Proposed VA MOU).

4.  EPA Withdraws Almost All of the Proposed Corrective Action  Rule: 

At 64 FR 54604 (7 Oct 99), EPA says 33 States have authorized programs such that a federal rule would create confusion (See 4: Fed Reg notice).

5.  EPA Region 2 Encroaches on Active Range Activities: 
Attempts to include active impact areas within the scope of SWMUs in a 3008(h) Corrective Action Permit, but backs off at the last moment (See 5:   Final 3008(h) Permit).
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6.  EPA Doesn’t List St. Helena On NPL Since Included in Norfolk NS IAG:

In return for Navy’s promise to include St. Helena Annex within the Norfolk Naval Shipyard NPL IAG, EPA agrees to not list it on NPL (See 6:  Navy letter to EPA).

7.  U.S. v. Hendler and the Process of Gaining Access to Off-Installation Land:

DoD will need either permission or need to pay to gain access (See 7:  Navy guidance).

[image: image3.wmf]8.  Revised DoD Proposed Range Rule for Closed, Transferring & Transferred Ranges:

Dated 1 Oct 99; being coordinated with EPA & other federal agencies; Range Rule & Range Rule Risk Methodology (R3M) to be published Aug. 2000 (See 8:  Cleanup Regime chart). 

9.  EPA & DoD Management Principles for Response Actions @ CTT Ranges:

Joint guidance on how to manage cleanups at CTT Ranges prior to the final DoD Range Rule which basically follows the DoD Range Rule requirements (See 9:  Latest draft Principles).

10.  Navy Studying the Need to Do Cleanup of Ordnance in San Diego Harbor:

Using CERCLA authority (releases from vessels) conducting PA/SI of harbor where dredging for CVN homeporting at North Island is being conducted (See 10:  PA/SI press release).

11.  New DoD Directive 4715.11 for Stateside Active & Inactive Ranges:

Similar to the DoD Range Rule, requires releases from stateside ranges to be addressed under DoD’s CERCLA, DERP, and DDESB Authorities (See 11:  DoDDir 4715.11).

12.  Ammonium Perchlorate:

There is a Steering Committee studying the environmental impacts of such, and a central DoD group representing the services – coordinate all actions with USAF JAG Lt Col Dan Rogers (See 12: EMail with AP Info).

13.  Fort Ord Ruling vs. Rhodia Ruling:

In Fort Ord, citizen suit is allowed to attack an on-site cleanup; in Rhodia, citizen suit is not allowed to attack a cleanup that is occurring, effectively, off-site (!) (See 13:  Ord & Rhodia).

14.  Lead-Based Paint:

Draft Final DoD/EPA LBP Field Guide is close to going final (See 14:  LBP Chart & Field Guide).

15.  Land Use Controls In A Nutshell:

Institutional Controls (ICs) are remedies which require a CERCLA ROD, and perpetual 5-year reviews (see Navy Interim Guidance on LUCs; GSA Policy for NonTransferring Property; Model EPA Region 4 LUC Agreement for NonTransferring Property (with North Carolina and Florida); and Draft Bainbridge Deed for Transferring Property (See 15:  Variety of LUC docs).

16.  Alaska Issues Nuisance Abatement Order for “Rommel Stakes” @ Adak: 

Attempts to inject itself into ongoing transfer negotiations between Navy and transferee, just like Pennsylvania (grime) and Kentucky (wooden floor blocks) (See 16:  Alaska’s Nuisance Abatement Order).
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17. Current Navy Cleanup Innovations @ Transferring & NonTransferring Facilities: 

Letting LRAs/Transferees do part or all of a cleanup, and letting a contractor do the bulk of a cleanup – the real issue is how much liability will be assumed by each side (See 17: chart).
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When is Lead-Based Paint a Hazard @ Transferring Property?

The Navy’s Approach:  HUD Proposed 24 CFR 36 & 37 (6/7/96; 61 FR 29170) and

EPA’s Proposed TSCA Sec. 403 Determination (6/3/98; 63 FR 30302) 

PLUS An Extra Margin of Safety (also reflects draft DoD/EPA Field Guide)

EPA / HUD
Navy

Which Housing?
“Target Housing” = built before 1978 but not “0” bedroom dwellings; and not housing for the elderly or persons with disabilities UNLESS one more children 6 years old or younger are expected to reside. 
“Target Housing” = same as EPA/HUD, BUT no exceptions for housing for the elderly or persons with disabilities (includes all 

“child occupied” facilities)

What Actions?
Housing built < 1960: fed. agencies must test & abate LBP hazards prior to sale; 

Housing built 1960-1978: fed.  agencies must test & disclose potential hazards prior to transfer.  
Housing built before 1978 is treated the same as housing built before 1960: testing and abatement of LBP hazards prior to transfer (by Navy or transferee)

Hazard #1: LBP
If in a “poor condition? = 

> 10 ft2 exterior deteriorated paint;

> 2 ft2 interior deteriorated paint; or

> 10% deteriorated paint on component with a small surface area (e.g., trim)
Same ( painted surface = deterioration; friction surface = abrasion or dust; impact surface = damage or dust; accessible surface= teeth marks) 

Hazard #1: Dust
Greater than or equal to 50 ug/ft2 on uncarpeted floors;

Grater than or equal to 250 ug/ft2 on interior window sills.
Same 

( > or = 40 ug/ft2 dust on floor; > or = 250 ug/ft2 dust on sills)

Hazard #1: 

Soil
Bare soil contains total lead greater than or equal to 2,000 ppm; however, proposed a “soil level of concern” of 400 ppm where EPA recommends low cost measures to reduce the risks posed by LBP at levels 400 ppm – 2,000 ppm.
Same, except Navy will run a LBP-type risk assessment when the soil levels are 

400 ppm – 2,000 ppm BUT may decide that it is more practical to abate than do this risk*

How sample for LBP in soil?
Average of: a composite sample (i.e., up to 10 commingled subsamples)  taken at the dripline (i.e., within 3’ of base of building); and a composite sample taken at the mid-yard of the building’s property.  Don’t use maximum or worst-case values!
Same
*(No Action: 400–2,000ppm if adequate cover; Interim Controls: 400–2,000 if bare soil > 9 ft2; Abatement: > or = 2,000 or > or = 400 bare soil child play area,)

Non-residential LBP?
Silent, except as to proper work practices which will be followed when engaging in LBP depainting operations of structures. assessment.
Will actively determine if past depainting operations may have caused LBP soil problems; as for facilities and structures built before 1978, which will be frequented by children, LBP will managed as if a residence.



RCRA





CERCLA





�





�





NFA





NFA





AR





Ranges





RI/RP


PA/SI





ROD





RD/RA





RI/FS





Closeout





� EMBED MS_ClipArt_Gallery.2  ���





IAM/SC = Initial Abatement Measures & Site Check


ISC/FPR = Initial Site Characterization & Free Product Removal


S&GWI = Soil & Ground-Water Investigation


CAP/CAPI = Corrective Action Plan & Implementation


NFA = No Further Action


PA/SI = Preliminary Assessment & Site Inspection


RI/FS = Remedial Investigation & Feasibility Study


ROD = Record of Decision


RD/RA = Remedial Design & Remedial Action


RFA = RCRA Facility Assessment


RFI/CMS = RCRA Facility Investigation & Corrective Measures Study


CMI = Corrective Measures Implementation


CP/PCP = Closure Plan/Post Closure Plan


PM = Permit Modification


NC = Notification of Closure


C/PCC = Closure/Post Closure Care


CPC/PCC = Closure Certification/Post Closure Certification


RI/RP = Range Inventory/Range Prioritization


AR = Accelerated Response (emergency, time critical and non-time critical removals)
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Scope of Regimes


  UST: Release of Regulated Substance (POL) from a Sec. 280-regulated UST


  CERCLA: Release of Hazardous Substance, Pollutant or Contaminant (but not oil) 


  RCRA: Release of Hazardous Waste or Constituent from a TSD or a SWMU


  RCRA: Closure of a Treatment, Storage or Disposal Facility 


  Range Rule: Closed, transferring, or transfered military range
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No GSA Policy –


Deed Restrict. OK!





Active Installations:





GSA Policy --


No ICs w/ Deed Restrictions





Engineering Controls


- If an EC always an IC


- If an EC, 5 year reviews


- This usually is THE remedy





Institutional Controls


- Can be ICs w/o ECs


	>Don’t use as residential


	> Don’t drill wells


- Subject to 5 year review





LUC Principles


1. They last forever.......


2. Require 5 year reviews forever......


3. Can be done by the transferee....


4. Can share LUC enforcement with state regulators:


a. Need a separate conveyance document in the case of property transfers.


b. Need a MOU/MOA in the case of nontransfers.


5. Don’t redo old RODs...


6. We need a Navy/Marine system.....





Where’d They Come From?


1. Remedy selection must address “threats” to human health and the environment.


2. Threats are determined via risk assessments (2 kinds).


3. A basic step in risk assessments is: “What is the reasonably anticipated future land use?” (RAFLU)


4. RAFLU tells you about pathways and receptors.


5.  LUCs are how you manage the risk, maintain the RAFLU, protect HH/E.





LUCs


ICs with or without ECs


Are Actions Requiring RODs and Perpetual 5 Year Reviews





Type�
Law�
�
Types of Ranges�
�
�
Active�
RCRA (MMR -- final EPA rule)�
�
Inactive�
RCRA (MMR -- final EPA rule)�
�
Closed�
CERCLA (prop. DoD Range Rule or regular DoD IRP Program)�
�
Transferring�
CERCLA (prop. DoD Range Rule or regular DoD IRP Program)�
�
Transferred�
CERCLA (prop. DoD Range Rule or regular DoD IRP Program)�
�
Permitted Thermal Treatment of Waste Military Munitions�
RCRA (regular EPA rules)�
�
Unpermitted Emergency Treatment of Explosives or Munitions Range�
RCRA (MMR -- final EPA rule)�
�
�
�
�
Types of Activities�
�
�
Training for general military members�
RCRA (MMR -- final EPA rule)�
�
Training for EOD specialists�
RCRA (MMR -- final EPA rule)�
�
Active/Inactive range maintenance activities�
RCRA (MMR -- final EPA rule)�
�
Thermal treatment of waste military munitions�
RCRA (MMR -- final EPA rule & regular EPA rules)�
�
Emergency thermal treatment of explosives or munitions�
RCRA (MMR -- final EPA rule & regular EPA rules)�
�
Cleanup of closed, transferring, transferred ranges�
CERCLA (prop. DoD Range Rule or regular DoD CERCLA Program)�
�
�
�
�
Examples�
�
�
Kaholawae, Hawaii�
DoD CERCLA Program�
�
Noman’s Island, Massachusetts�
DoD CERCLA Program�
�
Adak, Alaska�
DoD CERCLA Program�
�
Vieques, Puerto Rico �
RCRA ((MMR -- final EPA rule, with CERCLA issues)�
�
EOD Emergency Responses in Virginia�
RCRA (MMR -- final EPA rule)�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
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