UNITED STATES DISTRICT COURT



MIDDLE DISTRICT OF LOUISIANA



DR. JANET RAMI, PhD. 	 		CV NUMBER: 99-437

AND MRS. SHELIA FLOYD



VERSUS						JUDGE: “B”	



RHODIA INC. 					MAGISTRATE: M1





RHODIA INC.’ S MEMORANDUM

IN OPPOSITION TO PLAINTIFFS’ MOTION TO REMAND



	Rhodia Inc. (“Rhodia”) opposes Plaintiffs’ motion to remand for the following reasons:

I.	BACKGROUND

	Rhodia Inc. owns and operates a sulfuric acid regeneration facility in Baton Rouge, Louisiana.  The sulfuric acid regeneration furnace operates at extremely high temperatures as part of its ordinary production process.  In fact, the furnace temperatures are much higher than most hazardous waste incinerators, thus making the furnace an ideal unit to destroy hazardous wastes.  Rhodia’s sulfuric acid regeneration furnace is permitted under the federal Resource Conservation and Recovery Act, 42 U.S.C. 6901 et seq., as a commercial hazardous waste incinerator.�

	The United States Department of the Navy operated a Naval Ordnance Center at Fallbrook, California which was used for storage of canisters of napalm.  Napalm was stored at the site for more than 20 years.  About 35,000 canisters were delivered to the site in the 1972-1978 period.  The canisters began leaking due to exposure to the elements.  

	Napalm is a mixture of approximately 33% gasoline, 46% polystyrene, and 21% benzene and has many features similar to those of gasoline.  Napalm is classified as a hazardous substance under the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. 9601 et seq., and due to its ignitability and benzene content, it is classified as a characteristic hazardous waste under RCRA.

	Because the napalm canisters were aging and beginning to leak, the Navy decided to undertake a removal action under CERCLA.  (See further discussion concerning this removal action below.)  The removal action consists of repackaging the canisters, shipping the napalm off-site for blending into fuel, and ultimate destruction through burning in a hazardous waste permitted incinerator.

	The Navy contracted with Battelle Memorial Institute of Columbus, Ohio, as its prime contractor for the management of the Fallbrook site, draining the canisters, arranging for the repackaging of the napalm, shipment to the fuel blender and ultimate incineration of the blended fuel.  Battelle subcontracted with GNI Group, Inc. of Deer Park, Texas for the portion of the removal action involving blending of the napalm with additional fuels to reduce its BTU value.  GNI is permitted as an alternative fuel blending facility pursuant to RCRA under 40 CFR Part 266 regulations.  

	GNI further subcontracted with both Rhodia Inc. and Chemical Waste Management of Port Arthur, Texas to incinerate the blended fuel.  The removal action plan is to remove 57 canister per day.  Of that total, 40 will be destined for ultimate fuel burning by Rhodia and only 17 by Chemical Waste Management.  Chemical Waste Management does not have the capacity to burn more than this quantity.  If Rhodia were precluded from burning the blended fuel, the removal action would take approximately 6 additional years to complete.

	The Navy is responsible for paying the cost of the entire removal process, from the draining/repackaging/shipment by Battelle, to the fuel blending by GNI, and the ultimate burning by Rhodia.  

	Rhodia’s existing RCRA hazardous waste permit allows it to burn the napalm fuel blend mixture.  No modification to the permit was required.  Rhodia’s existing air permit, issued by the DEQ pursuant to both federal and state air laws, also allows Rhodia to burn the napalm fuel without undergoing any permit modification process.

	The burning of the blended fuel will result in emissions that are well within the existing limits of both the RCRA and air permits possessed by Rhodia.  In fact, Rhodia has calculated that use of a 5 horsepower two stroke lawnmower for only one hour would result in twice the emissions of hydrocarbons than would burning the blended fuel under the Navy subcontract for an entire month.  These hydrocarbon emissions include all of the primary constituents of the napalm mixture, including benzene.  The emissions as a result of the burning simply will not pose any adverse human health risk or environmental risk.

	The first shipment of the fuel blend mixture arrived by railcar at the Rhodia facility during the normal railcar switching time period on the evening of May 24, 1999.  On May 25, 1999, the Plaintiffs filed a Petition with the 19th Judicial District Court for the Parish of East Baton Rouge for a temporary restraining order and for injunctive relief to preclude Rhodia from burning the mixture.  �The Plaintiff’s petition alleged: “Petitioners further strongly contend that the burning and/or incineration of a Napalm mixture under all of the present circumstances will be in violation of the Senate Resolution 16 and Senate Concurrent Resolution 44 and applicable state and federal laws.”  (Emphasis added.)  Petition, Paragraph 5.  The Hon.  Duke Welch entered a temporary restraining order on May 25, 1999. 

	On May 27, 1999, Rhodia removed this action to this federal district court.  On May 28, 1999, Petitioners filed a motion to remand the matter to the 19th Judicial District Court.

II.	ISSUES

	The issues presented by the Motion to Remand are whether this court has federal question jurisdiction under 28 U.S.C. § 1331(a) and/or diversity jurisdiction under 28 U.S.C. § 1332.

III.	CONCLUSIONS

	A.	Federal Question Jurisdiction

	This court has federal question jurisdiction for four reasons:

	1.	The Plaintiffs’ action constitutes a challenge to the United States Navy’s CERCLA removal action.  CERCLA Section 113(h)(4) provides for federal court jurisdiction to review a challenge to a CERCLA removal or remedial action, but only after the removal action is complete.  This “timing of review” provision is designed to preclude state and federal court actions that would delay the implementation of a site cleanup under the CERCLA removal provisions.  This court clearly has federal question jurisdiction to determine the applicability of CERCLA § 113(h) to this action.

	2.	The Plaintiff’s action is in effect a citizen enforcement action under the RCRA citizen suit provision, 42 U.S.C. § 6972 (RCRA § 7002),  because Plaintiffs have alleged that Rhodia is in �violation of federal laws.  Because the RCRA program is the regulatory program which controls the burning of the blended fuel by Rhodia, the Plaintiffs must be complaining that Rhodia’s action somehow violates RCRA or its implementing regulations (including the delegated state RCRA program).  

	3.	If the Plaintiffs’ action is not claiming a violation of RCRA, then it is likely that the Plaintiffs claim of a violation of federal law is related to the federal Clean Air Act.  In such case, Plaintiffs’ action is in effect a citizen enforcement action under the Clean Air Act citizen suit provision, 42 U.S.C. § 7604 (CAA § 304).�  

	4.	Even if the Plaintiffs reference in their petition to a violation of federal law does not refer to violations of the Clean Air Act or RCRA, this court still would have federal question jurisdiction to consider whether the burning of napalm violates some other federal law as alleged by Plaintiffs. 

	B.	Diversity Jurisdiction

	This court has diversity jurisdiction because the suit is between citizens of different states and because the amount in controversy exceeds $75,000.  Although Plaintiffs are seeking only injunctive relief, not monetary relief, the economic loss to Rhodia if it is enjoined from burning the blended fuel will be well over $75,000.

III.	LAW AND ARGUMENT

	A.	Federal Question Jurisdiction

		1.�Plaintiff’s  Petition  is a challenge to a removal action under the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq.  



	The Petition clearly provides a direct challenge to an action that is being performed in accordance with and that is mandated by federal law.  The resolution of this issue necessitates an interpretation, construction, and/or application of federal law and therefore raises a federal question for purposes of jurisdiction under 28 U. S. C. § 1331.

	The Department of Navy is in the process of a removal action under CERCLA which is designed to remove and dispose of a stockpile of leaking napalm canisters presently stored at the Naval Ordnance Center, Pacific Division - Fallbrook Detachment, in Seal Beach, California.  The Navy made a decision to remove the canisters from the site under the authority and mandate of the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq., 10 U.S.C. § 2701 et seq., and Federal Executive Order No. 12580.  A copy of the Final action Memorandum reflecting the Navy’s decision under CERCLA for the removal  action is attached as Exhibit A.

 	The provisions of 10 U.S.C. § 2701 set forth the  requirements for the “Defense Environmental Restoration Program” under the authority of the Secretary of Defense.�  In particular, Section 2701(c) sets forth the responsibility for response actions and provides in pertinent part that the “Secretary shall carry out (in accordance with the provisions of this chapter and CERCLA) all response actions with respect to releases of hazardous substances from each of the following: ...” 10 U.S.C. § 2701(c) (19xx) (emphasis added).  Section 2(d) of Executive Order No. 12580 provides that “... the functions vested in the President by [CERCLA] Sections 104(a), (b), and (c)(4), 113(k), 117(a) and (c), 119, and 121 of the Act are delegated to the Secretaries of Defense and Energy, with respect to releases or threatened releases where either the release is on or the sole source of the release is from any facility or vessel under the jurisdiction, custody or control of their departments ...” Executive Order No. 12580 (January 23 ,1987).  Thus, the Defense Environmental Restoration Program (10 U.S.C. § 2701 et seq.) and Executive Order No. 12580 require that the Department of Navy  remove and dispose of hazardous substances in accordance with the provisions of CERCLA.  The Final Action Memorandum was issued per this authority and provided that the removal and disposal action would be conducted in accordance with and under the authority of CERCLA.

	CERCLA § 104(a) provides that the President is authorized to remove or arrange for the removal of any hazardous substance whenever the substance is released or there is a substantial threat of such a release into the environment.  42 U.S.C. § 9604(a).  In addition, CERCLA § 121(d)(3) mandates that in the case of any removal involving the transfer of any hazardous substance to a disposal facility (i.e., Rhodia), the facility must be operating in compliance with subtitle C of RCRA.  Even though the waste was not transferred directly from the Navy to Rhodia, Rhodia is managing the napalm for the Navy and its contractors under the 42 U.S.C. § 9604(a) removal order.  Consequently, Rhodia is covered under the CERCLA §121(d)(3) offsite rule, which requires that the facility accepting CERCLA waste for transfer or ultimate disposal meet certain RCRA criteria.  See 40 CFR § 300.440.  

	Rhodia has also received an authorization letter from EPA Region 6 to dispose of this material pursuant to the CERCLA requirements. This authorization is attached as Exhibit B.

	CERCLA § 113(b) sets forth the jurisdictional requirements for CERCLA and provides that [e]xcept as provided in subsections (a) and (h) of this section, the United States district courts shall have exclusive original jurisdiction over all controversies arising under this chapter, without regard to the citizenship of the parties or the amount in controversy.”  42 U.S.C. § 9613(b).  One of the exceptions to this jurisdictional grant is found in CERCLA § 113(h), which establishes a “timing of review” provision over challenges to CERCLA actions.  This subsection provides as follows: 

(h) Timing of review



No Federal court shall have jurisdiction under Federal law other than under section 1332 of title 28 (relating to diversity of citizenship jurisdiction) or under State law which is applicable or relevant and appropriate under section 9621 of this title (relating to cleanup standards) to review any challenges to removal or remedial action selected under section 9604 of this title, or to review any order issued under section 9606(a) of this title, in any action except one of the following:

* * *	

(4) An action under section 9659 of this title (relating to citizens suits) alleging that the removal or remedial action taken under section 9604 of this title or secured under section 9606 of this title was in violation of any requirement of this chapter. Such an action may not be brought with regard to a removal where a remedial action is to be undertaken at the site.



(Emphasis added.)



	The scope of CERCLA § 113(h) was addressed in Arrest the Incinerator Remediation, Inc. v. OHM Remediation Services Corp., 5 F.Supp.2d 291 (MD Pa. 1998).  In Arrest the Incinerator, a corporation brought a nuisance action against OHM Remediation Services, a contractor hired by EPA to remediate the site under CERCLA.  In dismissing the action for lack of subject matter jurisdiction, the court  held that CERCLA preempted private state law nuisance action seeking to block ongoing cleanup of Superfund site.  In particular, the court held that “once the EPA enters the picture and decides on a mechanism to remediate the site, the citizens group cannot file suit, in either state or federal court, to enjoin the remediation plan adopted by EPA.” Id. at p. 295. The court further provided that “where a claim asserted under state law would create a direct conflict and present an obstacle to the completion of a remediation plan selected under CERCLA, the state claim is preempted. In re Reading Company, 115 F.3d 1111, 1117 (3d Cir.1997); See also, United States v. City of Denver, 100 F.3d 1509, 1512�13 (10th Cir.1996)(conflict preemption occurs where state law stands as an obstacle to accomplishment of Congress' objectives).”  Id. at p. 295. 

	Notably, the Arrest the Incinerator case involved an action against an EPA contractor, just as the instant case involves an action against the subcontractor of a project designed to complete a removal action.

	In Clinton County Commissioners v. EPA, 116 F.3d 1018, 1022 (3rd Cir. 1997), the Third Circuit held that “Congress intended to preclude all citizens' suits against EPA remedial actions under CERCLA until such actions are complete, regardless of the harm that the actions might allegedly cause.” (emphasis in the original).  In that case, the plaintiffs alleged that the incineration of waste from the CERCLA site would violate RCRA because the trial burn had not demonstrated that dioxin wastes would be destroyed to the level required by RCRA.  In rejecting this challenge, the court in Clinton County Commissioners stated that the statutory language “demonstrates beyond peradventure ... that Congress intended to preclude any judicial involvement in EPA removal and remedial actions until after such actions are complete.” Id. at p. 1023.  The court indicated that this result was mandated by § 113(h) even if the RCRA requirements had not been satisfied.

	The removal and disposal action presently before this court, including the burning of the blended napalm mixture at Rhodia, will comply with RCRA.  However, it is equally clear that no injunctive relief can be ordered by a state or federal court that will interfere with this removal action.  The removal action can be reviewed judicially for compliance with CERCLA requirements only when all material removed from the site has been treated and disposed of at an approved site.    

	In Heart of America Northwest v. Westinghouse Hanford Company, 820 F.Supp.  1265, (E.D. Wash.  April 15, 1993) (No.  CY-92-144-AAM), the plaintiffs sued a nuclear energy facility for violations of the Clean Water Act and RCRA.�  Although the plaintiffs did not raise any direct challenge to any CERCLA removal or remedial action, the court found that both causes of action under the CWA and RCRA were barred by CERCLA § 113(h) because they were, in effect, challenges to a remedial plan under CERCLA.   The court noted that the specific actions being challenged by the plaintiffs were not described as “remedial actions” in the Federal Facilities Agreement (“FFA”) that controlled the CERCLA cleanup.  The court stated: “While the FFA does . . . characterize some activities as RCRA compliance activities rather than as superfund cleanup, the court finds that this results from an effort to develop a cooperative, integrated plan capable of handling the phenomenally complicated task of cleaning up the site, and not from a desire to create a plan neatly divided into superfund and non-Superfund activities.”  Concluding that the jurisprudence “demonstrate{s} the consistency of courts’ opinions that virtually any challenge to ongoing activities at superfund sites is shielded from judicial review”, the court held that there was no jurisdiction, while the action was ongoing, to permit the court to entertain the plaintiffs’ claims.

	Numerous courts have explained that the purpose of § 113(h) is to prevent the delay in cleanups that results from judicial intervention.  Arkansas Peace Center v. Arkansas Department of Pollution Control and Ecology, 999 F.2d  1212 (8th Cir.  1993); Heart of America Northwest v. Westinghouse Hanford Company, supra.; Shalk v. Reilly, 900 F.2d 1091 (7th Cir.), cert.  denied, 498 U.S. 981, 111 S.Ct.509, 112 L.Ed.2d 521 (1990);� and Alabama v. United States Environmental Protection Agency, 871, F.2d. 1548 (11th Cir.  1989), cert. denied, 493 U.S. 991, 110 S.Ct.538, 107 L.Ed.2d 535 (1990).�  As described above, if Rhodia is precluded from burning the napalm mixture, the Navy has estimated that the removal action will take nearly 6 additional years to complete (assuming that Chemical Waste Management would continue to burn at its current capacity).  Thus, this case presents the exact harm that Congress sought to address when it enacted CERCLA § 113(h).  



�		2.	it appears from  Plaintiffs’ Petition that this is a civil action 			which arises under the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6921 et seq. and the corresponding federal regulations that implement the disposal of hazardous waste under RCRA, And/or the Clean Air Act, 42 U.S.C. 7401 and its implementing regulations, and/or other unspecified federal laws.

			a.	RCRA

	As Rhodia explained above, Petitioners affirmatively state that they seek relief grounded upon federal law.  Although the petitioners do not specifically identify the federal law(s) upon which they rely, Rhodia believes, for the reasons set forth below, that there are sufficient facts in the petition to determine that Petitioners are relying upon the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6921 et seq.

	Rhodia is authorized to operate its treatment, storage and disposal (“TSD”) facility under the permitting authorization scheme set forth RCRA.  In particular, 42 U.S.C. § 6925 provides as follows: 

The Administrator shall promulgate regulations requiring each person owning or operating an existing facility or planning to construct a new facility for the treatment, storage, or disposal of hazardous waste identified or listed under this subchapter to have a permit issued pursuant to this section. Such regulations shall take effect on the date provided in section 6930 of this title and upon and after such date the treatment, storage, or disposal of any such hazardous waste and the construction of any new facility for the treatment, storage, or disposal of any such hazardous waste is prohibited except in accordance with such a permit.



By challenging the “burning of napalm” at Rhodia’s facility as a violation of federal laws, Petitioners are asserting one of two alternative theories.  In the first instance, the Petitioners assert that the burning of napalm is in violation of a valid RCRA permit.  In the alternative, the plaintiffs are challenging an action that is federally authorized under RCRA, i.e., is permitted, and therefore, are, in essence, contending that the permit itself is in violation of RCRA, the authorizing federal statute.  	With regard to the first alternative, Rhodia notes that the Louisiana Department of Environmental Quality (“DEQ”) and the United States Environmental Protection Agency (“EPA”) jointly issued Rhodia’s permit in 1998.�  At that time, EPA had delegated some, but not all of its RCRA authority, to DEQ to issue permits; however, even on those aspects where its authority had been delegated to the state, EPA retained enforcement authority.  That is, EPA retained authority to enforce all parts of the hazardous waste permit.  Further, those parts of the permit which were issued by the state contain numerous references to federal statutes and/or regulations.�  Therefore, to determine whether the challenged action would be a violation of the permit, the Court must necessarily interpret, construct, and/or apply federal laws or regulations.  Consequently, the petitioners raise a federal question for purposes of federal question jurisdiction, 28 U. S. C. § 1331.   	With regard to  the second theory, the Petitioners are challenging an action that has been authorized under  RCRA, i.e., is permitted, and  are contending that the permit itself is in violation of RCRA, the authorizing federal statute.  Clearly, the issue of whether the terms, conditions, and authorizations of the permit violates RCRA’s substantive or procedural requirements is a federal question, as well as the issue of whether a judicial forum is the appropriate place to make such an assertion in the absence of exhaustion of administrative remedies.  Therefore, this alternative reading of Petitioners’s allegations also presents a federal question to support jurisdiction under 28 U. S. C 1331.  (In effect, by alleging a violation of RCRA, plaintiffs’ action would be a citizen suit under RCRA, 42 U.S.C. § 6972 (RCRA § 7002).

	Finally, Rhodia is already authorized to burn napalm in its federally approved hazardous waste permit.  When Petitioners claim that napalm cannot be burned at Rhodia, they are actually challenging the permit that allows Rhodia to burn the hazardous waste.  This permit is authorized by federal law and thus, the challenge creates a question of federal law for the federal district court.

			b.	Clean Air Act		.	

	Rhodia Inc. was issued an air permit, State Permit No. 0840-00033-02, by the Louisiana Department of Environmental Quality (“LDEQ”).  An amendment to the permit was issued by LDEQ on October 31, 1997.  This permit was issued by DEQ pursuant to state regulations required by the federal Clean Air Act.  These state regulations were approved by the EPA as constituting Louisiana’s federally required State Implementation Plan.  See 40 C.F.R. Part 52, Subpart T.  Regulations that are approved by the EPA in State Implementation Plans are federally enforceable. See 42 U.S.C. § 7413(a).  See also, Clean Air Implementation Project v. EPA, 150 F.3d 1200, 1202 (DC Cir. 1998) (EPA must approve SIPs which become federally enforceable once approved) and United States v. Marine Shale Processors, 81 F.3d 1329, 1354 (5th Cir. 1996) (“federally enforceable” refers to the source of authority upon which state relied to issue permit).

	Thus, to the extent that Plaintiffs’ reference to violations of state and federal law in their petition refers to any alleged violation of Rhodia’s air permit, then this case presents federal question jurisdiction in that the rules and the permit are federally enforceable under the Clean Air Act, and Plaintiffs’ action in reality is a citizen enforcement action under the Clean Air Act, 42 U.S.C. § 7604 (CAA § 304). 

			c.	Other unspecified violations of federal law.

	In their petition for a restraining order and permanent injunction, the Plaintiffs seek to enjoin the burning and/or incineration of a Napalm mixture which they allege will be a violation of “.... applicable state and federal laws.”  Clearly, Rhodia takes issue with the assertion that the challenged action would be a violation of federal law.  However, the issue of whether the  action petitioners seek to enjoin would violate federal law is a federal question for purposes of federal question jurisdiction because the resolution of that issue will require an interpretation, construction, and/or application of federal law.  While we may not yet know what federal law that will be, it is clear that the allegation that federal law will be violated creates federal question jurisdiction.  See, e.g.,  Calderon v. Admus, et al, 118 S. Ct. 1694, 140 L. Ed 2d 970 (1998); Lindy v. Lynn, 501 F. 2d 1367, 1368 (3rd Cir. 1974); and Clark v. Stetson, 463 F. Supp. 1197, 1198 (M. D. Fla. 1979).

	B.	Diversity Jurisdiction

	Rhodia Inc. is a foreign corporation, incorporated under the laws of the State of Delaware, with its principal place of business in the State of New Jersey.  The Plaintiffs are Louisiana citizens.  Pursuant to 28 U.S.C.  § 1332, this court has diversity jurisdiction if the amount in controversy is at least  $75,000.  As the party who removed the case, Rhodia has the burden of proving, by a preponderance of the evidence, the existence of federal jurisdiction.  Allen v. R&H Oil & Gas Co., 63 F.3d 1326 (5th Cir. 1995), reh’g den., 70 F.3d 26 (5th Cir. 1996).

	Plaintiffs filed suit only to enjoin Rhodia from engaging in any activities involving the burning of napalm mixtures.  Plaintiffs have sought no monetary relief.  Rhodia contends that the injunctive relief sought would cause Rhodia lost revenues in excess of $75,000, and as such, the amount in controversy meets the $75,000 requirement.  Although Plaintiffs have not indicated that they dispute this potential loss to Rhodia, an affidavit of Jerry Kring, Rhodia plant manager, is attached to this memorandum (Exhibit “D”).  This Court must decide whether the economic loss Rhodia will sustain provides the necessary amount in controversy to exercise subject matter jurisdiction.  

	Most courts have split into two camps on this issue:

		1.	Either the value of the plaintiff’s claim or the cost to the defendant if the plaintiff prevails may be used to analyze the amount in controversy.  Justice v. Atchison Topeka and Santa Fe Railway Co., 927 F.2d 503 (10th Cir. 1991); McCarty v. Amoco Pipeline Co., 595 F.2d 389 (7th Cir. 1979); and



		2.	The value of the plaintiff’s claim controls.  (See e.g., Ericsson GE Mobile Communications, Inc. v. Motorola Communications & Electronics, Inc., 120 F.3d 216 (11th Cir. 1997).



	  The most recent Fifth Circuit decision on this subject is Duderwicz v. Sweetwater Savings Assoc., 595 F.2d 1008 (5th Cir. 1979).  In that case, the plaintiffs alleged that the defendants violated the state’s usury laws.  The pecuniary consequence of a finding that the transactions were usurious would be forfeiture of all interest charged or to be charged.  The court stated the question was whether the pecuniary consequence of this large forfeiture may be considered for valuing the amount in controversy.  The court held that it could.

	The court first cited analogous cases where an insurer sought to cancel insurance policies it had written.  These Fifth Circuit decisions determined the value of the matter in controversy to be the face value of the policy.  Then, the Duderwicz court made the following observation:

	These cases seem to support the proposition that the value of the matter in controversy is measured not by the monetary judgment which the plaintiff may recover, but by the judgment’s pecuniary consequence to those involved in the litigation.  See Thompson v. Gaskill, 315 U.S. 442, 447, 62 S.Ct. 673, 675-76, 86 L.Ed. 951 (1942) (“In a diversity litigation the value of the ‘matter in controversy’ is measured not by the monetary result of determining the principle involved, but by its pecuniary consequence to those involved in the litigation.”); Beacon Construction Co. v. Matco Electric Co., 521 F.2d 392, 399 (2d Cir. 1975) (“(T)he amount in controversy is not necessarily the money judgment sought or recovered, but rather the value of the consequences which may result from the litigation.”).



	595 F.2d at 1014.



	In the State of Louisiana, ex rel. Guste v. Fedders Corp., 539 F. Supp. 582 (M.D. La. 1982), this Court noted that the Duderwicz decision appeared to signal a shift in the Fifth Circuit’s analysis from a “plaintiff-viewpoint” approach to an “either-viewpoint” approach.  This Court further noted that a number of circuits that have adopted the “either-party” approach� and that some commentators have concluded that Supreme Court decisions, and the authorities upon which they rely, signal an adoption of the “either-party” test.� 

	In Wright, Miller, and Cooper’s Federal Practice and Procedure (1988), the authors refer to the “either-party” rule as the “desirable rule”� and the “appropriate”� rule.  As noted by Wright, Miller and Cooper, the purpose of the amount in controversy requirement — to keep trivial cases away from the federal court system — is satisfied when the “either-party” rule is used.�

	One Fifth Circuit case should be addressed that may be cited for contrary authority.  In Webb v. Investacorp, Inc., 89 F.3d 252 (5th Cir. 1996), the court used the value of the underlying arbitration to satisfy the amount in controversy requirement.  In footnote number 1 of that decision, the court notes that using this value does not violate the “plaintiff-viewpoint” rule.  It does not sanction that rule nor state that it is the view of the Fifth Circuit.  It merely states that its analysis does not violate that rule.

	Rhodia submits that, as recognized by this Court in Feddars,  the Duderwicz decision indicates clear direction from the Fifth Circuit that the “either-viewpoint” test is the one that should be used to determine subject matter jurisdiction in this case.  Because the economic loss to Rhodia would be well in excess of $75,000 if it is enjoined from burning the napalm mixture, this Court has diversity jurisdiction.
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	2147 Government Street

	Baton Rouge, LA 70806



	Baton Rouge, Louisiana, this _____ day of June, 1999.



	

					________________________________________

					Robert E. Dille

�	The “RCRA” hazardous waste permit was jointly issued in 1988 by the United States Environmental Protection Agency (“EPA) and the Louisiana Department of Environmental Quality (DEQ).  Since that time, the federal RCRA program has been largely delegated to the DEQ for administration.  However, the EPA retains enforcement authority for the RCRA program jointly with the DEQ.

�  It should be noted that Plaintiffs have filed a letter with the DEQ alleging that the burning of napalm is contrary to Rhodia’s state air permit.  This state air permit is considered to be federally enforceable because the regulations that form the basis of the permit are included in the State Implementation Plan for Louisiana.  The State Implementation Plan is the means by which the state requires compliance with the provisions of the federal Clean Air Act.  Permits issued pursuant to an approved State Implementation Plan are considered to be federally enforceable. 

�  Section 2701(a)(1) states that “[t]he Secretary of Defense shall carry out a program of environmental restoration at facilities under the jurisdiction of the Secretary.   The program shall be known as the “Defense Environmental Restoration Program.”

�  This case involved a removal/remedial action on the part of the Department of Energy.  As previously noted, DOE has been delegated authority to implement CERCLA cleanups, just as the Navy has.  Further, in Worldworks I, Inc. v. United States Department of the Army, 22 F.Supp.2d 1204 (D.  Colo.  1998)(Civil Action No.  97-D-413),  the court held that CERCLA §113(h) precluded a citizen suit against the Army even though the plaintiffs alleged that they were only seeking that the CERCLA removal action be supervised by EPA and that they were not trying to alter the remedy itself.  The Plaintiffs argued that they were not challenging the removal action because they did not seek to halt the present remedial activities.  The court noted that even if the Plaintiffs challenge was “procedural”, it was nevertheless a challenge to a removal action barred by CERCLA.

�	In Shalk, the plaintiffs argued that they were not challenging a remediation but were only seeking to ensure that certain procedural requirements of the environmental laws were complied with during the performance of the action.  The court found that such a challenge would still result in the delays that Congress sought to avoid and dismissed the suit.

�	For a comprehensive review of cases interpreting CERCLA § 113(h) through 1993, see “What Claims Fall Within Limitation Imposed by § 113(h) of Comprehensive Environmental Response, compensation, and Liability Act (CERCLA) (42 U.S.C.A. § 9613(h)) on Judicial Review of Cases Arising Under CERCLA” 116 A.L.R. Fed. 69 (1993).

�For the convenience of the Court, Rhodia has attached as Exhibit C a copy of the signature page and permit preamble for the 1988 permit.

�See Exhibit C.  For example, the signature page to the 1998 permit provides in pertinent part that “this permit is based in part on the provisions of Sections 206, 212, and 224 of the [federal] Hazardous and Solid Waste Amendments of 1984, which modify Sections 3004 and 3005 of RCRA.”  See also Permit Section II. A (defines effect of permit with regard to other provisions of RCRA and with regard to orders issued under CERCLA (42 U. S. C. 9606(a)); Permit Section II. B (refers to 40 Code of Federal Regulations 270.41, 270.42, and 270.43); Permit Section II. C. 9 (refers to Appendix I of 40 Code of Federal Regulations Part 261).

�  Id. at 584.

�Id., citing Wright, Miller & Cooper, Federal Practice and Procedure, § 3703, pp. 410-11 (1976).

�Wright, Miller & Cooper, Federal Practice and Procedure (1998), §3703, p. 125.

�Id., p. 125.

�Id., p. 124.
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