UNITED STATES DISTRICT COURT





MIDDLE DISTRICT OF LOUISIANA





DR. JANET RAMI, PhD. 	 		CV NUMBER: 99-437


AND MRS. SHELIA FLOYD





VERSUS						JUDGE: “B”	





RHODIA INC. 					MAGISTRATE: 1








SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION FOR DISSOLUTION OF TEMPORARY RESTRAINING ORDER, DAMAGES FOR WRONGFUL ISSUANCE OF TEMPORARY RESTRAINING ORDER, AND MOTION FOR EXPEDITED HEARING, OR ALTERNATIVELY, MOTION FOR MODIFICATION OF TEMPORARY RESTRAINING ORDER





	Rhodia Inc. (“Rhodia”) submits the following memorandum in support of the aforementioned motion.  The basis for Rhodia’s motion to dissolve the temporary restraining order (“TRO”) secured against Rhodia is that Plaintiffs’ action constitutes an impermissible challenge to the United States Navy’s CERCLA removal action under either federal or state law.


I.	BACKGROUND


	Rhodia Inc. owns and operates a sulfuric acid regeneration facility in Baton Rouge, Louisiana.  The sulfuric acid regeneration furnace operates at extremely high temperatures as part of its ordinary production process and is permitted under the federal Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. 6901 et seq., as a commercial hazardous waste incinerator.


	The United States Department of the Navy operated a Naval Ordinance Center at Fallbrook, California which was used for storage of canisters of napalm.  Napalm was stored at the site for more than 20 years.  About 35,000 canisters were delivered to the site in the 1972-1978 period.  The canisters began leaking due to exposure to the elements.  Napalm, a mixture of approximately 33% gasoline, 46% polystyrene, and 21% benzene, is classified as a hazardous substance under the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. 9601 et seq., and due to its ignitability and benzene content, it is classified as a characteristic hazardous waste under RCRA.


	Because the napalm canisters were aging and beginning to leak, the Navy decided to undertake a removal action under CERCLA pursuant to 42 U.S.C. 9604(a).  The removal action consists of repackaging the canisters, shipping the napalm off-site for blending into fuel, and ultimate destruction through burning in a RCRA permitted hazardous waste incinerator.


	The Navy contracted with Battelle Memorial Institute of Columbus, Ohio, as its prime contractor for the management of the Fallbrook site.  The removal action includes draining the canisters, arranging for the repackaging of the napalm, shipment of the napalm to a fuel blender and ultimate incineration of the blended fuel.  Battelle subcontracted with GNI Group, Inc. (“GNI”) of Deer Park, Texas for the portion of the removal action involving blending of the napalm with additional fuels to reduce its BTU value.  GNI is permitted as an alternative fuel blending facility pursuant to RCRA under 40 C.F.R. Part 266. 


	GNI further subcontracted with both Rhodia Inc. and Chemical Waste Management of Port Arthur, Texas to incinerate the blended fuel.  Under the final removal action plan, 57 canisters are processed and removed from the site each day.  Of that total, 40 will be destined for ultimate fuel burning by Rhodia and 17 by Chemical Waste Management.  Chemical Waste Management does not have the capacity to burn more than this quantity.  If Rhodia were precluded from burning the blended fuel, the Navy estimates that the removal action would take approximately 6 additional years to complete.  The Navy is responsible for paying the cost of the entire removal process, from the draining/repackaging/shipment by Battelle, to the fuel blending by GNI, and the ultimate burning by Rhodia.  


	The first shipment of the fuel blend mixture arrived by railcar at the Rhodia facility during the normal railcar switching time period on the evening of May 24, 1999.  On May 25, 1999, the Plaintiffs filed a Petition with the 19th Judicial District Court for the Parish of East Baton Rouge for a temporary restraining order and for injunctive relief to preclude Rhodia from burning the mixture.  The Honorable Duke Welch entered a temporary restraining order on May 25, 1999.  On May 27, 1999, Rhodia removed this action to this federal district court.  On May 28, 1999, Petitioners filed a motion to remand the matter to the 19th Judicial District Court.











�
II.	ISSUES


	The issues presented by the Motion for Dissolution of the Temporary Restraining Order are whether Petitioners can bring an action in either federal or state court to enjoin the Department of Navy’s removal and disposal action as authorized by CERCLA § 104(a).





III.	CONCLUSIONS


	The Plaintiffs’ action constitutes an impermissible challenge to the United States Navy’s CERCLA removal action.  CERCLA § 113(h)(4) provides for federal court jurisdiction to review a challenge to a CERCLA removal or remedial action, but only after the removal action is complete.  This “timing of review” provision is designed to preclude federal court actions that would delay the implementation of a site cleanup under the CERCLA removal provisions.


	In addition, any state law cause of action that would support an injunction against an ongoing CERCLA action is barred under the exclusive federal court jurisdiction provision set forth in CERCLA § 113(b) and is also preempted under the Supremacy Clause of the United States Constitution.
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IV.	LAW AND ARGUMENT


A.	The “timing of review” provision set forth in CERCLA § 113(h) does not allow plaintiffs to bring the present injunctive action in federal court. 





	The Department of Navy is in the process of a removal action under CERCLA which is designed to remove and dispose of a stockpile of leaking napalm canisters presently stored at the Naval Ordinance Center, Pacific Division - Fallbrook Detachment, in Seal Beach, California.  The Navy made a decision to remove the canisters from the site under the authority and mandate of CERCLA, 42 U.S.C. § 9601 et seq., 10 U.S.C. § 2701 et seq., and Federal Executive Order No. 12580.  A copy of the Final action Memorandum reflecting the Navy’s decision under CERCLA for the removal  action is attached as Exhibit A.


 	The provisions of 10 U.S.C. § 2701 set forth the  requirements for the “Defense Environmental Restoration Program” under the authority of the Secretary of Defense.  In particular, Section 2701(c) sets forth the responsibility for response actions and provides in pertinent part that the “Secretary shall carry out (in accordance with the provisions of this chapter and CERCLA) all response actions with respect to releases of hazardous substances from each of the following: ...” 10 U.S.C. § 2701(c) (1994) (emphasis added).�  Thus, the Defense Environmental Restoration Program (10 U.S.C. § 2701 et seq.) and Executive Order No. 12580 require that the Department of Navy  remove and dispose of hazardous substances in accordance with the provisions of CERCLA.  The Final Action Memorandum was issued per this authority and provided that the removal and disposal action would be conducted in accordance with and under the authority of CERCLA.


	CERCLA § 104(a) provides that the President is authorized to remove or arrange for the removal of any hazardous substance whenever the substance is released or there is a substantial threat of such a release into the environment.  42 U.S.C. § 9604(a).  In addition, CERCLA § 121(d)(3) mandates that in the case of any removal involving the transfer of any hazardous substance to a disposal facility (i.e., Rhodia), the facility must be operating in compliance with subtitle C of RCRA.  Even though the waste was not transferred directly from the Navy to Rhodia, Rhodia is managing the napalm for the Navy and its contractors under the 42 U.S.C. § 9604(a) removal order.  Consequently, Rhodia is covered under the CERCLA §121(d)(3) offsite rule, which requires that the facility accepting CERCLA waste for transfer or ultimate disposal meet certain RCRA criteria.  See 40 CFR § 300.440.  


	CERCLA § 113(b) sets forth the jurisdictional requirements for CERCLA and provides that “[e]xcept as provided in subsections (a) and (h) of this section, the United States district courts shall have exclusive original jurisdiction over all controversies arising under this chapter, without regard to the citizenship of the parties or the amount in controversy.”  42 U.S.C. § 9613(b).  One of the exceptions to this jurisdictional grant is found in CERCLA § 113(h), which establishes a “timing of review” provision over challenges to CERCLA actions.  This subsection provides as follows: 


No Federal court shall have jurisdiction under Federal law other than under section 1332 of title 28 (relating to diversity of citizenship jurisdiction) or under State law which is applicable or relevant and appropriate under section 9621 of this title (relating to cleanup standards) to review any challenges to removal or remedial action selected under section 9604 of this title, or to review any order issued under section 9606(a) of this title, in any action except one of the following:


* * *	


(4) An action under section 9659 of this title (relating to citizens suits) alleging that the removal or remedial action taken under section 9604 of this title or secured under section 9606 of this title was in violation of any requirement of this chapter. Such an action may not be brought with regard to a removal where a remedial action is to be undertaken at the site.





42 U.S.C. § 9613(h) (1994) (Emphasis added).





	The purpose of the Section 113(h) “timing of review” provision was discussed by the United States District Court for the Eastern District of Louisiana in Concerned Citizens of Agriculture Street Landfill, Inc. v. Browner, 1998 WL 104656 (E.D. La. 1998).  In Concerned Citizens, the plaintiffs brought a preliminary and permanent injunction to enjoin the EPA from continuing a removal and remedial action under CERCLA § 104(a).  EPA took the position that the suit constituted an impermissible challenge to an ongoing removal/remedial action and that the Court was without subject matter jurisdiction over the suit pursuant to CERCLA § 113(h).  In dismissing the action, the Court in Concerned Citizens explained the purpose of CERCLA § 113(h):


The plain language of the statute indicates that federal courts are without jurisdiction to adjudicate challenges to any CERCLA removal or remedial action unless one of the exceptions has been met.  Congress enacted § 113(h) to prevent unnecessary delay in implementing hazardous waste clean-ups, and to ensure that the EPA can respond promptly to environmental hazards.





Id. at p. 3 (Emphasis added).


	The scope of the CERCLA § 113(h) “timing of review” provision was addressed in Arrest the Incinerator Remediation, Inc. v. OHM Remediation Services Corp., 5 F.Supp.2d 291 (M.D. 1998).  In Arrest the Incinerator, a corporation brought a nuisance action against OHM Remediation Services, a contractor hired by EPA to remediate the site under CERCLA.  In dismissing the action for lack of subject matter jurisdiction, the court held that CERCLA preempted private nuisance actions that seek to block ongoing cleanup of the Superfund site.  In particular, the court held that “once the EPA enters the picture and decides on a mechanism to remediate the site, the citizens group cannot file suit, in either state or federal court, to enjoin the remediation plan adopted by EPA.” Id. at p. 295.


	Similar to the situation in Arrest the Incinerator, the defendant in the case presently before the Court is directly involved in a CERCLA § 104(a) removal action under the authority of the Department of Navy.  The Arrest the Incinerator case involved an action against an EPA contractor, just as the instant case involves an action against the subcontractor of a project designed to complete a removal action.  Although Rhodia is not under direct contract with the Navy, the Navy is required to dispose of the napalm removed from the site at an approved RCRA permitted facility. See 42 U.S.C. § 9621(d)(3).  The Navy is also responsible for paying the cost of the entire removal process, including expenses to dispose of the napalm at Rhodia’s Baton Rouge facility.  Any attempt by the Plaintiffs to enjoin the final removal action already adopted by the Department of Navy is absolutely precluded under CERCLA § 113(h).  Federal caselaw supports this position.


	In Clinton County Commissioners v. EPA, 116 F.3d 1018, 1022 (3rd Cir. 1997), the Third Circuit described the paramount federal policy underlying CERCLA § 113(h).  There, the Court held that removal actions under CERCLA cannot be paralyzed by litigation related delays.  In the Court’s words, the statutory language “demonstrates beyond peradventure ... that Congress intended to preclude any judicial involvement in EPA removal and remedial actions until after such actions are complete.” Id. at p. 1023.  The reasoning of the Court behind the statutory purpose is equally clear: Congress “concluded that delays caused by citizen suit challenges posed a greater risk to public welfare than the risk of EPA error in the selection methods of remediation.”  Id. at p. 1025.


 	In the instant case, an interference by a citizen suit challenge will delay the completion of the removal action by the Navy by almost six years.  Such an occurrence is exactly the type of delay that Congress attempted to avoid by enacting CERCLA § 113(h).  	In Clinton County Commisioners, the Third Circuit also held that “Congress intended to preclude all citizens' suits against EPA remedial actions under CERCLA until such actions are complete, regardless of the harm that the actions might allegedly cause.” (emphasis in the original).  In that case, the plaintiffs alleged that the incineration of waste from the CERCLA site would violate RCRA because the trial burn had not demonstrated that dioxin wastes would be destroyed to the level required by RCRA.  In rejecting this challenge, the court in Clinton County Commissioners made clear that Congress intended to preclude any judicial involvement in EPA removal and remedial actions until after such actions are complete.” Id. at p. 1023.  The court indicated that this result was mandated by § 113(h) even if the RCRA requirements had not been satisfied.


	The removal and disposal action presently before this court, including the burning of the blended napalm mixture at Rhodia, will comply with RCRA.  However, it is equally clear that no injunctive relief can be ordered by a state or federal court that will interfere with this removal action.  The removal action can be reviewed judicially for compliance with CERCLA requirements only when all material removed from the site has been treated and disposed of at an approved site.    


	In Heart of America Northwest v. Westinghouse Hanford Company, 820 F.Supp. 1265 (E.D. Wash. 1993), the plaintiffs sued a nuclear energy facility for violations of the Clean Water Act and RCRA.�  Although the plaintiffs did not raise any direct challenge to any CERCLA removal or remedial action, the court found that both causes of action under the CWA and RCRA were barred by CERCLA § 113(h) because they were, in effect, challenges to a remedial plan under CERCLA.   The court noted that the specific actions being challenged by the plaintiffs were not described as “remedial actions” in the Federal Facilities Agreement (“FFA”) that controlled the CERCLA cleanup.  


	The court stated: “While the FFA does . . . characterize some activities as RCRA compliance activities rather than as superfund cleanup, the court finds that this results from an effort to develop a cooperative, integrated plan capable of handling the phenomenally complicated task of cleaning up the site, and not from a desire to create a plan neatly divided into superfund and non-Superfund activities.”  Id. at p. 1279.  Concluding that the jurisprudence “demonstrate{s} the consistency of courts’ opinions that virtually any challenge to ongoing activities at superfund sites is shielded from judicial review,” the court held that there was no jurisdiction, while the action was ongoing, to permit the court to entertain the plaintiffs’ claims. Id. 


	Numerous courts have explained that the purpose of § 113(h) is to prevent the delay in cleanups that results from judicial intervention.  Arkansas Peace Center v. Arkansas Department of Pollution Control and Ecology, 999 F.2d  1212 (8th Cir.  1993); Heart of America Northwest v. Westinghouse Hanford Company, supra.; Shalk v. Reilly, 900 F.2d 1091 (7th Cir.), cert.  denied, 498 U.S. 981, 111 S.Ct.509, 112 L.Ed.2d 521 (1990);� and Alabama v. United States Environmental Protection Agency, 871, F.2d. 1548 (11th Cir.  1989), cert. denied, 493 U.S. 991, 110 S.Ct.538, 107 L.Ed.2d 535 (1990).


	As described above, if Rhodia is precluded from burning the napalm mixture, the Navy has estimated that the removal action will take nearly 6 additional years to complete (assuming that Chemical Waste Management would continue to burn at its current capacity).  Thus, this case presents the exact harm that Congress sought to address when it enacted CERCLA § 113(h).   Because any action that challenges the final removal action adopted by the Navy is barred from review by a federal district court until after such removal action is complete, the Temporary Restraining Order should be dissolved and Plaintiffs should be prevented from further delaying such action.





B.	The jurisdiction provision in CERCLA § 113(b) and the timing of review provision set forth in CERCLA § 113(h) expressly prohibit state courts from hearing challenges to ongoing removal actions.





	Because any challenge to a removal action under CERCLA is barred until after such removal action is final, it is manifest that Congress also disallowed state courts from hearing challenges to Section 104(a) actions.  In fact, CERCLA § 113(b) gives federal courts exclusive jurisdiction over all disputes relating to the manner in which CERCLA remedies are conducted.  Accordingly, even if Defendant Rhodia had not removed this action from the 19th Judicial District Court, that state court would have been obligated to dismiss Plaintiff’s claims for lack of jurisdiction.


	CERCLA § 113(b) clearly provides that “. . . the United States district courts shall have exclusive original jurisdiction over all controversies arising under this chapter . . .” 42 U.S.C. § 9613(b) (emphasis added).  Under this section, it is not necessary for a plaintiff to allege a “claim” arising under the CERCLA statute because the federal courts have exclusive jurisdiction over all “controversies” arising under that Act.  The term “controversy” in this context has a broader meaning than “claim” and reflects Congress’ intent that all disputes relating to the conduct of CERCLA cleanups be heard in federal court, regardless of how the plaintiff’s causes of action are styled.  Because the disposal of napalm at Rhodia is an integral part of the final removal action adopted by the Navy, any claim arising under state law is necessarily barred.


	Federal jurisprudence supports this position.  The Court in Concerned Citizens addressed the prohibition against challenges in state court: 


Congress ‘could hardly have chosen clearer language to express its intent generally to deprive the district court of jurisdiction over claims based on other statutes when the EPA undertakes cleanup of toxic wastes at a Superfund site. ... The same principle holds true with regard to state law claims.  See Redland Soccer Club, Inc. v. Dept. of the Army, 801 F.Supp. 1432, 1436 (M.D. Pa. 1992) (holding that to allow challenges under state law ‘would frustrate the legislative intent behind § 9613(h).


Concerned Citizens at p. 5.


	In addition, the court in Arrest the Incinerator provided that “where a claim asserted under state law would create a direct conflict and present an obstacle to the completion of a remediation plan selected under CERCLA, the state claim is preempted. In re Reading Company, 115 F.3d 1111, 1117 (3d Cir.1997); See also, United States v. City of Denver, 100 F.3d 1509, 1512�13 (10th Cir.1996)(“conflict preemption occurs where state law stands as an obstacle to accomplishment of Congress’ objectives”).  Id. at p. 295. 


	Here, Plaintiffs’ claims alleged violations of Louisiana law, but the underlying “controversy” is one that arises under CERCLA and therefore must proceed, if at all, in federal court.  Plaintiffs’ complaint seeks an injunction against the disposal of napalm at the Rhodia facility, an action approved by the Navy and Region VI of the U.S. Environmental Protection Agency (“EPA”).  It therefore presents a challenge to a CERCLA removal action and, as such, is a “controversy arising under” the CERCLA statute.


	Because a challenge to a final removal action under CERCLA must be brought exclusively in the United States district courts and can only be brought after the removal action is complete, the Temporary Restraining Order should be dissolved and Plaintiffs should be prevented from bringing a subsequent action in state court.











C.	Any state law claim that would support an injunction against an ongoing CERCLA removal action would be preempted under the supremacy clause.





	The Third Circuit has held that where a claim asserted under state law would create a direct conflict with the intended operation of CERCLA, the state claims are preempted under the Supremacy Clause of the United States Constitution.  See In re Reading Company, 115 F.3d 1111,1117 (3rd Cir. 1997); United States v. Union Gas Company, 743 F.Supp. 1144, 1156 (E.D. Pa. 1990) (“. . . any state statute or constitutional provision establishing sovereign immunity for suits similar to actions under § 113(f) of CERCLA would be in direct conflict with CERCLA and accordingly preempted by it.”).


	Thus, where a state law claim would hinder or prevent the Navy from completing a removal action, that claim creates a direct conflict with the federal statute and is preempted.  United States v. Denver, 100 F.3d 1509, 1512-13 (10th Cir. 1996) (holding that a zoning ordinance barring the maintenance of hazardous waste at a Superfund site is preempted); United States v. Akzo Coatings of America, Inc., 719 F.Supp. 571, 580 (E.D. Mich. 1989) (holding that state water pollution standards inconsistent with the standards incorporated into a Superfund consent decree are preempted.)


	Here, Plaintiffs originally sought an injunction to the disposal of napalm at the Rhodia facility in Baton Rouge, Louisiana in a Louisiana judicial district court.  Plaintiffs state law claims, including claims for injunctive relief, stand in direct conflict with the obligations of the United States Navy under federal law and are therefore preempted.  The state law claims that Plaintiffs seek to pursue would frustrate the intent of the Navy and would, in fact, cause a delay in the completion of the CERCLA removal action by almost six years.  For this reason, state law must yield in this instance to the overriding obligations under federal law.


	Because any state law cause of action that would support an injunction against an ongoing CERCLA removal action is preempted under the Supremacy Clause of the United States Constitution, the Temporary Restraining Order should be dissolved and Plaintiffs should be prevented from bringing a subsequent action in state court.
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CERTIFICATE OF SERVICE





	I hereby certify that a copy of the foregoing document has been mailed and sent via facsimile to:





	Cleo Fields


  	THE FIELDS LAW FIRM, L.L.C.


	2147 Government Street


	Baton Rouge, LA 70806





	Baton Rouge, Louisiana, this _____ day of June, 1999.





	


					________________________________________


					Kyle B. Beall








�  Section 2(d) of Executive Order No. 12580 provides that “... the functions vested in the President by [CERCLA] Sections 104(a), (b), and (c)(4), 113(k), 117(a) and (c), 119, and 121 of the Act are delegated to the Secretaries of Defense and Energy, with respect to releases or threatened releases where either the release is on or the sole source of the release is from any facility or vessel under the jurisdiction, custody or control of their departments ...” Executive Order No. 12580 (January 23 ,1987).


�  This case involved a removal/remedial action on the part of the Department of Energy.  As previously noted, DOE has been delegated authority to implement CERCLA cleanups, just as the Navy has.  Further, in Worldworks I, Inc. v.United States Department of the Army, 22 F.Supp.2d 1204 (D. Colo. 1998), the court held that CERCLA §113(h) precluded a citizen suit against the Army even though the plaintiffs alleged that they were only seeking that the CERCLA removal action be supervised by EPA and that they were not trying to alter the remedy itself.  The Plaintiffs argued that they were not challenging the removal action because they did not seek to halt the present remedial activities.  The court noted that even if the Plaintiffs challenge was “procedural,” it was nevertheless a challenge to a removal action barred by CERCLA.


�  In Shalk, the plaintiffs argued that they were not challenging a remediation but were only seeking to ensure that certain procedural requirements of the environmental laws were complied with during the performance of the action.  The court found that such a challenge would still result in the delays that Congress sought to avoid and dismissed the suit.
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