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Introduction

The Endangered Species Act (ESA) has been called the “pit bull” of environmental statutes.  As the Supreme Court stated in TVA v. Hill (Tellico Dam case), “[i]t may be curious to some that the survival of a relatively small number of three-inch fish among all the countless millions of species extant would require the permanent halting of a virtually completed dam for which Congress has expended more than $100 million …  We conclude, however, that the explicit provisions of the [ESA] require precisely that result.”
  With this sort of authority, the ESA can halt military missions in their tracks if the requirements of the Act have not been fulfilled.

The ESA contains a comprehensive program designed to protect threatened and endangered species and their ecosystems.  Section 9 of the Act prohibits “taking” of listed species by anyone.  Section 7 applies specifically to federal agencies, directing them to “conserve” listed species and limiting federal agency actions that may affect species. 

The underlying purposes of the ESA are “to provide a means whereby the ecosystems upon which endangered species and threatened species depend may be conserved, [and] to provide a program for the conservation of such threatened and endangered species

 . . . . ”
  The triggering event in the Act is the listing of a threatened or endangered species.

Listing of Species 

The Act gives the Secretary of the Interior, through the U.S. Fish and Wildlife Service (USFWS), the authority to list terrestrial species, and the Secretary of Commerce, through the National Marine Fisheries Service (NMFS), the authority to list marine species.
  The applicable Secretary lists a species, subspecies, or “distinct population” as endangered if the species is “in danger of extinction throughout all or a significant part of its range,”
 and as threatened if it is “likely to become an endangered species in the foreseeable future.”
  This determination is based upon the following statutory factors:

(A)  the present or threatened destruction, modification, or curtailment of its habitat or range.

 (B)  overutilization for commercial, recreational, scientific, or educational purposes;

 (C)  disease or predation;

 (D)  the inadequacy of existing regulatory mechanisms; or

 (E)  other natural or manmade factors affecting its continued existence.

Neither social nor economic factors are part of this equation.  Rather the decision must be made “solely on the basis of the best scientific and commercial data available.”
  However, when designating critical habitat, economic factors can come into play.

Designation of Critical Habitat
There is a congressional requirement that, absent extraordinary circumstances, “critical habitat” must be designated concurrently with the listing of a species as threatened or endangered.
  Critical habitat has been defined to mean 

(i)  the specific areas within the geographic area occupied by the species, at the time it is listed . . . on which are found those physical or biological features (I) essential to the conservation of the species and (II) which may require special management considerations or protections; and

(ii)  specific areas outside the geographical area occupied by the species . . . [that are determined by the Secretary to be] essential for [its] conservation.

“[E]ven though more extensive habitat may be essential to maintain a species over the long term, critical habitat only includes the minimum amount of habitat needed to avoid short-term jeopardy or habitat in need of immediate intervention.”
  Habitat not currently occupied by the species may be designated as critical only upon a determination by the applicable Secretary that such areas are essential to ensure the conservation of the species.
 

Designation of critical habitat must be made “on the basis of the best scientific data available and after taking into consideration the economic impact, and any other relevant impact, of specifying any area as critical habitat.”
  A form of cost-benefit analysis then is included as part of this process since “the Secretary may exclude any area from critical habitat if he determines that the benefits of such exclusion outweigh the benefits of specifying such area as part of the critical habitat.”
  The caveat is these areas will still be included in the critical habitat if the Secretary “determines, based on the best scientific and commercial data available, that the failure to designate such critical habitat will result in the extinction of the species concerned.”

The final regulation designating critical habitat should be published concurrently with the final regulation listing the species.
  If it is not possible to determine the critical habitat at that time, the Secretary may have one additional year to designate critical habitat.
  However, the designation of such habitat is considered a central component of the legal scheme developed by Congress to prevent the permanent loss of species.  Only under limited circumstances may the Service properly defer its habitat designation responsibilities.
  Nonetheless, a 1992 GAO study showed that critical habitat had been designated for only sixteen percent of the listed species.
  Out of 651 species examined, 546 had no critical habitat designated or pending.
  

Recovery Plans

In addition to the designation of critical habitat, the Secretary must “develop and implement plans (. . . ‘recovery plans’) for the conservation and survival of [listed species] . . . unless he finds that such a plan will not promote the conservation of the species.”
  These recovery plans must include “such site-specific management actions as may be necessary to achieve the plan’s goal for the conservation and survival of the species;” contain “objective, measurable criteria” for determining when species can be removed from the list; and, estimate the time and cost of the measures needed to achieve the goal and intermediate steps for that goal.

The Secretary must also give priority to those threatened or endangered species that “are most likely to benefit from such plans, particularly those species that are, or may be, in conflict with construction or other development projects or other forms of economic activity.”
  According to the U.S. Fish & Wildlife Service “Box Score,” as of 30 Nov 99, USFWS had approved recovery plans for 928 of the 1,201 listed species that occur in the United States.
  Thus, approximately 77% of the domestic threatened or endangered species have approved recovery plans.

Takings Prohibition

The listing of a species results in prohibitions under section 9 of the ESA that apply to “any person subject to the jurisdiction of the United States.”
  Under this section, it is unlawful to “take any such species.”
  The term “take” has been broadly defined to mean “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such activity.”
  The Secretary of Interior has further defined “harm” to include “significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering.”

While the language of section 9 applies only to endangered species, the takings prohibitions may be extended to threatened species if the Secretary deems it “necessary and advisable to provide for the conservation of such species.”
  This has allowed for some sleight-of-hand under the Act.  Since the line between endangered (any species which is in danger of extinction) and threatened (any species which is likely to become an endangered species in the foreseeable future) is rather gray, species have been listed as threatened, instead of endangered, to allow for more flexibility in dealing with political pressures.  Recently, Secretary of Interior Bruce Babbitt agreed to list the California gnatcatcher as threatened instead of endangered and to allow an “incidental take” as long as it wouldn’t harm the species as a whole.
  This permitted the building industry to proceed with controlled development -- if it would participate in a plan to conserve coastal sage scrub and help ensure the gnatcatcher’s recovery.
  Thus, although the listing of a species is to be based solely on the “best scientific and commercial data available,” the categorization of a species as endangered or threatened has been swayed by other pressures.

The federal government through civil penalties or criminal prosecution can enforce section 9 of the Act.
  Citizen suits are another means of enforcement.  “Any person” can file a civil suit “to enjoin any person, including the United States and any other governmental instrumentality or agency . . .who is alleged to be in violation of any provision of the [Act] or regulation issued under [its] authority. . . .”
  Certain procedural requirements, such as 60 days written notice, apply to citizen suit actions.

Federal Actions

Section 7(a)(1) of the ESA imposes an affirmative obligation on all federal agencies to use their authorities to further the purposes of the Act by carrying out conservation programs for listed species.
  Section 7(a)(2) of the ESA, requires Federal agencies, in consultation with the Secretary, to “insure that any action authorized, funded, or carried out by such agency . . . is not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification of [critical] habitat of such species.”
  On any prospective action,
 each federal agency must consult with the USFWS or NMFS if it has “reason to believe that an endangered species or a threatened species may be present in the area affected by [the] project and that implementation of such action will likely affect such species.”

Once a federal agency determines that a listed species is present in the action area,
 the agency must determine if the action “may affect” the listed species or its habitat.  Frequently, the presence of a listed species in an action area leads to a “may affect” decision.
  If a federal agency determines that an action “may affect” a listed species or critical habitat, it has the option of using the informal consultation procedures or initiating formal consultation.

Informal Consultation

Informal consultation “includes all contacts between the Service and the Federal Agency . . . [and] is designed primarily to except from the formal consultation process those proposed actions, which, upon further informal review, are found not likely to adversely affect a listed species or critical habitat.”
  If the Service concurs, in writing, with the “not likely to adversely affect” determination, the consultation process is terminated, and no further action is required.
  Informal consultation has both pluses and minuses.  The advantages are it is faster and usually less expensive than formal consultation.  The disadvantage is the agency does not receive an incidental take statement, which is part of the biological opinion (BO) issued by the Service as a result of formal consultation.

Formal Consultation

With the exception of the informal consultation procedures outlined above, a federal agency must initiate formal consultation if it determines that its actions “may affect” any listed species.
  When requesting formal consultation, it is the federal agency’s responsibility to provide the Service with “the best scientific and commercial data available.”
  Typically, an agency will prepare a biological assessment (BA), which is a review of an action for possible effects on a listed species or its habitat.
  Although a biological assessment is not required unless the proposed action is a “major construction activity,”
 the BA is an excellent vehicle for documenting any potential impacts of the action.

Formal consultation begins with the federal agency’s written request for consultation.  Normally the agency will submit the biological assessment along with this written request since formal consultation won’t commence until any required biological assessment has been completed and submitted to the appropriate Service.

The ESA and the Joint Regulations on Endangered Species outline a specific timeframe for completion of the formal consultation process.  Formal consultation must be concluded within 90 days after its initiation unless extended by mutual agreement of the Service and federal agency involved.
  The Service then has an additional 45 days to issue its final biological opinion (BO) – the end result of formal consultation.

The biological opinion will include “a summary of the information on which the opinion is based” and “a detailed discussion of the effects of the action on listed species or critical habitat.”
  The biological opinion must also include:

[t]he Service’s opinion on whether the action is likely to jeopardize the continued existence of a listed species or result in the destruction or adverse modification of critical habitat (a “jeopardy biological opinion”); or, the action is not likely to jeopardize the continued existence of a listed species or result in the destruction or adverse modification of critical habitat (a “no jeopardy biological opinion”).

If the Service issues a “jeopardy” opinion, it must contain a listing of “reasonable and prudent alternatives,
 if any” to the proposed agency action that would not jeopardize the species existence while allowing the project to proceed.

The 1982 Amendments to the ESA changed the biological opinion portion of the Act (section 7(b)), to include provisions concerning incidental taking of species.
  The amended provisions were designed to resolve the situation where a Federal agency has been advised, through a biological opinion, that the proposed action will not violate the jeopardy provisions of the Act but the proposed action will result in taking individuals of a listed species incidental to the action.
  When the Service issues a “no jeopardy” opinion or a “jeopardy” opinion with reasonable and prudent alternatives, it must also provide an incidental take statement.
  If take is anticipated, the statement will include “reasonable and prudent measures” that the agency must undertake to minimize incidental take.
  If the federal agency complies with the terms and conditions of the incidental take statement, the resulting incidental take is not a violation of the Endangered Species Act.

Most biological opinions also contain conservation recommendations.  These conservation recommendations are “advisory and not intended to carry any binding legal force.”

Absent in the language of section 7, is any mention of a balancing test between the ESA’s purpose and the federal agency’s original purpose for its project.  As noted by Chief Justice Burger in TVA v. Hill:  “the legislative history undergirding § 7 reveals an explicit congressional decision to require agencies to afford first priority to the declared national policy of saving endangered species.”
  Elaborating further, Justice Burger stated:

It is clear Congress foresaw that § 7 would, on occasion, require agencies to alter ongoing projects in order to fulfill the goals of the Act.  Congressman Dingell’s discussion of Air Force practice bombing, for instance, obviously pinpoints a particular activity – intimately related to the national defense – which a major federal department would be obliged to alter in deference to the strictures of § 7.

The Supreme Court’s interpretation of section 7 was strict; it refused to allow a balancing of the interests between the federal project (completion of the Tellico Dam on the Little Tennessee River) and the endangered species (snail darter), even after millions of dollars had been spent on the dam.
  Section 7 is, however, very rarely a showstopper; mainly the consultation process ends up only modifying development.  Out of 98,237 interagency consultations between 1987 and 1992, just 55 projects were blocked.
  Additionally, in arriving at “reasonable and prudent alternative[s]” that allow a project to proceed, a common theme is the “Service’s determination to find an alternative within the economic means, authority, and ability of the applicant.”
  The best method of avoiding conflict is through development of an open dialogue with USFWS or NMFS.  Early and frequent discussions ensure that both federal parties understand the issues  -- the first step in finding viable solutions.

Exceptions for “Private” Incidental Takes

Section 10 of the ESA allows for certain limited exceptions to the Act’s prohibitions aimed at accommodation of economic growth.  The Secretary may permit takings, otherwise prohibited by ( 9, if they are “incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.”
  Permits for these “private” incidental takings can only be issued by the Secretary if the landowner submits a “habitat conservation plan” (HCP) meeting all the requirements outlined in ESA (10(a)(2)(A).
  To allow a taking under ( 10, the Secretary must find, after the opportunity for public comment, that:

(i) the taking will be incidental;

(ii) the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking;

(iii) the applicant will ensure that adequate funding for the plan will be provided;

(iv) the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild; and

(v) the measures, if any, required [by the Secretary as being necessary and appropriate for purposes of the plan] will be met.

These plans can result in excellent compromises -- landowners with threatened or endangered species get permission to develop their land in exchange for preserving additional habitat for the species on that site or elsewhere.
  To further expand this mechanism over a larger geographic area, the Department of Interior has embraced the concept of a Regional Habitat Conservation Plan (RHCP).  These regional plans allow developers, who typically must seek ESA review on a project-by-project basis, to obtain “one-stop shopping” for both current and future development projects.
  Additionally, the RHCP concept focuses on biological diversity -- ensuring the survival of a number of species in a given area rather than just the salvation of a single species.
  

Endangered Species Committee

Federal projects can receive ESA exemptions from the Endangered Species Committee.
  If a federal action will jeopardize a species or result in destruction of critical habitat, the agency, Governor of the State in which the action will occur, or permit or license applicant, may apply for an exemption from the Endangered Species Committee.
  This cabinet-level committee is composed of seven members:  Secretary of Agriculture, Secretary of the Army, Chairman of the Council of Economic Advisors, Administrator of the Environmental Protection Agency (EPA), Secretary of the Interior, Administrator of the National Oceanic and Atmospheric Administration (NOAA), and an individual, appointed by the President, from the affected State.
  The Endangered Species Committee is authorized to grant exemptions based on a balancing test.  The Committee must find, by a majority vote of not less than five members, that:

(i) there are no reasonable and prudent alternatives to the agency action;

(ii) the benefits of such action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or its critical habitat, and such action is in the public interest;

(iii) the action is of regional or national significance; and

(iv) neither the Federal agency concerned nor the exemption applicant made any irreversible or irretrievable commitment of resources.

Additionally, the Committee must establish “such reasonable mitigation and enhancement measures . . . as are necessary and appropriate to minimize the adverse effects of the agency action upon the endangered species, threatened species, or critical habitat.”
  For these special cases, the Endangered Species Committee has the power to weigh the cost and benefits of protecting any particular species or critical habitat, thus preventing any future collisions between multi-million dollar dams and three-inch fish.

The ESA also contains a special exemption for “national security reasons.”  The Endangered Species Committee “shall grant an exemption for any agency action if the Secretary of Defense finds that such exemption is necessary for reasons of national security.”
  Although sweeping in nature, this exemption has been viewed as an extraordinary remedy and has never been used.

Conclusion

The Endangered Species Act recognizes that species are becoming extinct “as a consequence of economic growth and development untempered by adequate concern and conservation.”
  The Act tries to counterbalance this with a system of conservation and protection.  The listing of a species as either threatened or endangered triggers the protections of the Act.  The listing process also incorporates designation of “critical habitat” and recovery plan development and implementation.  Once a species is listed, the Act prohibits any “taking” of that species.  Federal agencies have additional obligations to ensure that their actions do not “jeopardize the continued existence of any species” or adversely affect critical habitat.

Through survey after survey, Americans have continued to express their support for the conservation goals of the Endangered Species Act.  The Department of Defense is also committed to ensuring military missions and endangered species are able to co-exist.  Proactive contacts with USFWS and NMFS have proven to be the best means to build the team relationship necessary to allow both F-15’s and bald eagles to fly.
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