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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

___________________________

Application for Correction     

of Coast Guard Record of: 
                     

                                                                                   BCMR Docket

__________________________

FINAL DECISION

JOOST, Chairman:


This is a proceeding under the provisions of section 1552 of title 10 and section 425  of title 14  of the United States Code.  It was docketed  on January 11, 2001, upon the Board's receipt of the applicant’s complete application  for correction of his military record.


This final decision, dated November 15, 2001, is signed by the three duly appoint​ed members who were designated to serve as the Board in this case. 

RELIEF REQUESTED


The applicant, a subsistence specialist second class (SS2; pay grade E-5) asked the Board to change his reenlistment code from RE-4 (not eligible for reenlistment) to RE-1 (eligible for reenlistment).  He said that an RE-4 reenlistment code “indicates unfavor​able service” whereas an RE-1 code indicates that a member’s “service in the USCG was honorable.”  The applicant alleged that his Form DD-214 (discharge document) indicat​ed that his service was honorable and for the “convenience of the Government,” and he should therefore receive an RE-1 code.


The applicant enlisted in the Coast Guard on January 8, 1988.  He was honorably dis​charged on March 1, 1995 with a separation code of JHJ (unsatisfactory perform​ance) and a reenlistment code of RE-4.  The narrative reason for separation on his DD-214 was “convenience of the government.”

VIEWS OF THE COAST GUARD


On April 6, 2001, the Board received the views of the Chief Counsel of the             Coast Guard regarding this case.  The Chief Counsel recommended that the Board deny relief to the applicant because of lack of merit and lack of proof.    

              The Chief Counsel said that the application should be dismissed on the ground that it was not timely because the applicant signed his Form DD-214 on March 11, 1995, but did not file an application for correction until approximately five and one-half years later.  To be timely, an application must be filed within three years after the alleged error or injustice.                      


The Chief Counsel said that the timeliness requirement could be waived if the applicant shows that its acceptance is in the interest  of justice, but that no such showing has been made.


The Chief Counsel also stated that there is no evidence in the applicant’s record   that he exhausted his administrative remedies under the Coast Guard’s Discharge Review Board.  He stated that “in accordance with 33 C.F.R. § 52.13(b) . . . applicants must demonstrate that they have exhausted all other reasonable administrative reme​dies to resolve their problem  before making application to  this Board.”                          


The Chief Counsel cited the following negative entries in the applicant’s record:  On June 24, 1993, he received an alcohol incident notification documented by an Adminis​trative Remark page 7 entry (CG-3307).  On June 7, 1994, November 15, 1994, November 16, l994, and November 23, 1994, he was counseled for misconduct.  On March 21, 1994, he was placed on performance probation.  On April 5, 1994, he was awarded non-judicial punishment for unsatisfactory performance.  Between June 24, 1993, and November 23, 1994, he received eight page 7 entries.  On November 28, 1994, the applicant received a Form CG-3306 documenting a steady decline in his perform​ance marks.    


The Chief Counsel concluded that the applicant could have been administratively discharged for unsatisfactory performance under Article 12.B.9. of the Coast Guard Per​sonnel Manual.  There is a strong presumption that the officials who made that decision carried out their duties correctly, lawfully, and in good faith.  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the sub​missions of the applicant and of the Coast Guard, the military record of the appli​cant, and applicable law:

1. The Board has jurisdiction of the case pursuant to 10 U.S.C. § 1552.



2.  The application was not timely.  The applicant signed his DD-214 on March 1, 1995 giving him constructive notice on the date of the JHJ separation code and the RE-4 reenlistment code.  Section 1552 of title 10, United States Code, requires that applica​tions for correction of military records be filed within three years after the alleged error or injustice.  This application was not timely because it was not filed until approximately five and one-half years after the applicant knew or should have known of the alleged error or injustice.


3.  The Board has the authority to waive the timeliness requirement in the inter​est of justice.  In determining the interest of justice, the reasons for the delay and a cur​sory examination of the merits of the case should be considered.  See Allen v. Card, 799 F. Supp. 158, 166   (D.D.C, 1992); Dickson v. Secretary of Defense, 68 F.3d 1396  (D.C. Cir. 1995.).  The applicant justified his delay by asserting that “it hasn’t been 3 [years] since the injustice was discovered.”  However, the applicant reasonably should have discovered the alleged error or injustice within 3 years of his discharge.


4.  The Coast Guard is correct in stating that the applicant has an effective, practi​cal, and appropriate administrative remedy available to him which should be decided before a BCMR remedy.  He can file a DRB claim within 15 years of the alleged error.  It is not in the interest of justice, however, to require an applicant to initiate a DRB claim when a BCMR claim has been pending for almost a year.


5.  The applicant believes that an honorable discharge automatically precludes the assignment of an RE-4  reenlistment code.   That is not true.


6.  A cursory examination of the record indicates that in a period of 17 months, the applicant’s personal conduct was documented for unsatisfactory performance by eight administrative entries; by his being placed on performance probation; and  by receiving an award of non-judicial punishment (NJP).  This conduct justifies his dis​charge for unsatisfactory performance and RE-4 reenlistment code. 


7.  The  applicant was given the due process rights afforded him by Coast Guard regulation when he was administratively discharged.  He was entitled to notice, the opportunity to make  a written statement, and the opportunity to consult with a law​yer.  He was provided notice, consulted with counsel, and chose not to make a state​ment.  Article 12.B.18.e. Personnel Manual.                                                                                                                                                                                   


8. The Board concludes that applicant’s superiors had a reasonable basis to dis​charge applicant for unsatisfactory performance.  “[I]n some cases all leadership ave​nues and disciplinary action are no longer effective and ... the member’s association with the Coast Guard must be terminated.”  Article 12.B.9.a., CG Personnel Manual.


9.  The applicant has not established that the Coast Guard committed an error or injustice.   Accordingly, the application should be denied.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER


The application of XXXXXXXXXXXXXXXXXXXXXXXXXX, USCG, for correction of his military record is denied.








Harold C. Davis, M.D.









Gareth W. Rosenau








Gloria Hardiman-Tobin



