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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

	Application for Correction of

the Coast Guard Record of:

                                                                                     BCMR Docket No. 1999-101




FINAL DECISION

ANDREWS, Attorney-Advisor:


This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on April 28, 1999, upon the BCMR’s receipt of the appli​cant’s completed application.


This final decision, dated May 17, 2001, is signed by three duly appointed mem​bers who were designated to serve as the Board in this case.

APPLICANT’S REQUEST FOR RELIEF
The applicant, a                 and aviator in the Coast Guard, asked the Board to remove a special officer evaluation report (OER) he received because of his involve​ment in a                .  He also asked the Board to remove his failure of selection for promotion to lieutenant commander, which he alleged was caused by the presence of the unjust special OER in his record.

 SUMMARY OF THE RECORD

On              , the applicant was assigned to a Coast Guard air station after hav​ing recently completed advanced              train​​ing.  He initially served as the    

         .  In          , he quali​fied as a             .

On                 , the applicant, then a lieutenant junior grade, was serving as the             

            .                  .  The District Commander ordered that the crash, a Class A Mishap,
 be investi​gated by a Mishap Analysis Board (MAB).  He also convened an informal administrative inves​ti​gation of the mishap (AIM).  

The applicant and other crewmem​bers         were interviewed by both MAB inves​ti​gators and an AIM investigator.  The unit’s MAB investi​gator,        , deposed the applicant on             .  A second MAB investigator,               deposed him again on      .  The AIM investigating officer (IO),            inter​​viewed the applicant on         .  Prior to that interview, the applicant signed an acknowledgement that he had read and understood these three state​ments:

1) Statement of Witness Rights.  This document informed the applicant of the scope and purpose of the administrative investigation, including making determina​tions about cause, misconduct, and responsibility.  It stated that an AIM differs from a MAB in that the testimony pro​vided the AIM IO is not protected from use in disciplinary proceedings.  It stated that the information he provided to the MAB would not be shared with the AIM IO and that if he was “unsure of the potential uses of any testimony or other evidence,” he should contact the district legal office before providing the information to the IO.  It stated that he was not a designated party to the investigation but his performance was “subject to inquiry.”  It also advised him that the results of the AIM could (a) result in disci​plinary action, (b) nega​tively affect his rights and privileges, and (c) jeopardize his personal reputation and professional standing.  It also in​formed him that he could decline to provide any information that “might tend to incriminate.”

2) Privacy Act Statement.  This document concerns the potential effect of the appli​cant’s testimony to the IO on any future disability benefits, severance pay, retirement pay, veterans’ benefits, etc.

3) Rule 301 of the Military Rules of Evidence.  This rule concerns the privilege against self-incrimination provided by the Fifth Amendment to the Constitution.  Although it is primarily concerned with court-martials, it states among other things that “[t]he privilege of a witness to refuse to respond to a question the answer to which may tend to incriminate the witness is a personal one that the witness may exercise or waive at the discretion of the witness.”

On                  , the applicant’s regular              OER (which is not in dispute) for the period                       , was submitted to Head​quar​ters.  He received a mark of 4 (on a scale of 1 to 7, with 7 being best) for the performance cate​gory Operational/Specialty Expertise.  The only refer​ence to the crash in this OER is that                     .  Other than the special OER, this is the only reference to the crash in the applicant’s personal data record. 

On    , the AIM IO submitted a report on his investigation of the     crash to the District Commander.  The IO reported that the applicant was                       when it crashed on              .  The IO found that the applicant had not committed misconduct but that

[t]he primary cause of this mishap was the aircrew’s failure to maintain situ​ational awareness                                                  .

The IO included as enclosures to the report the follow​ing four statements attrib​uted to the applicant.  He wrote in the report that both Enclo​sures (7) and (8) were “released to Admin Investigation by [the applicant] on             .”

· Enclosure (7) appears to be a complete, unedited copy of the transcript of the applicant’s interview with a MAB investigator on                 .  Other than the IO’s notation, there is no indication in the AIM Report that the appli​cant released the transcript to him.

· Enclosure (8) is a copy of the transcript of the applicant’s second interview with a MAB investigator on               .  The applicant made several minor correc​tions to the transcript by hand before giving it to the IO.  In addition, he deleted half of one page, three or four words from another, and a couple of sen​tences from a third.  Across the top of the first page of this transcript, he wrote “Released to [the IO]             ” and signed his name.

· Enclosure (9) is a copy of a timetable of the applicant’s activities from 10:00 p.m. two days before the accident up to the moment of impact.  Across the top of it, he wrote “Released to [the IO]            ” and signed his name.

· Enclosure (10) is a summary of the applicant’s statement to the IO.  It includes several minor handwritten corrections made by the applicant.  In his statement to the IO, the applicant indicated that, just prior to the mishap, he was                   .”

On          , the applicant was promoted to the rank of         , having been selected by a promotion board the year before.

On       , the District Commander signed an “Action of the Convening/
Intermediate Reviewing Authority,” approving the findings of fact, opinions, and rec​om​​mendations in the AIM Report and forwarding it for “final review” by the Com​mandant.  He included the following state​ments:

The primary cause of the total loss of           was pilot error through a loss of situ​ational awareness.                                       

                                                                                                                                                            .

On              , the applicant’s rating chain signed the disputed special OER, evaluating his performance for January               .
  The commanding officer (CO) of the air station served as the reviewer, the station’s executive officer served as the reporting officer, and the public works officer served as the supervisor.  The appli​cant was assigned a mark of 3 in the performance category Opera​tional/Specialty Expertise and marks of N/O (mean​ing “not ob​served”) in all other perform​ance cate​gories.  The mark of 3 was sup​ported by the fol​low​ing comments:

While serving as                                           .  During this emergency, he lost situational awareness and did not recognize that he had                                                                            .

My personal experience with this officer affirms the administrative investi​gator’s review of training documents and performance records that found no trend of substandard per​formance.  In fact, he has often excelled.  I con​clude that this was an isolated incident, not indicative of his overall ability or performance.

This report is submitted as required by Art 10-A-3b(3) of the Personnel Manual.
On                              , Coast Guard Headquar​ters validated the special OER.  On    

     , the CO wrote a letter to the Coast Guard Personnel Command (CGPC), asking that the special OER be removed from the applicant’s record.  He stated that the rules require submission of such OERs only upon final comple​tion of an investi​ga​tion that does not exonerate the officer in question.  The CO stated that the special OER was faulty because the investigation was still pending when it was sub​mitted and because the investigation did not find evidence of misconduct by the appli​cant.  The CO sug​gest​ed that the applicant’s regular OER covering                         , be revised to better reflect the incident and that the special OER be removed as “dupli​ca​tive” and inconsistent with the District Commander’s order.  

On                , CGPC sent a letter to the CO stating that the special OER had already been validated and could not be removed from the applicant’s record “without following the procedures for cor​rection of military records.”  In addition, CGPC stated that there was no “administrative irregularity” with regard to the OER, under Article 10-A-3.b.(3) of the Personnel Manual.  CGPC stated that the rule “simply requires that the investigation be complete for the purposes of making appro​pri​ate, objective, sup​port​able and relevant performance obser​vations.  Subsequent reviews of the investiga​tion do not preclude perform​ance documentation.”  CGPC also stated that the lack of a finding of miscon​duct does not mean that the applicant was exonerated because pilot error was identified as the cause of the accident.

On                 , the CO sent an e-mail message to the applicant containing the following:

1.
The administrative investigation on the loss of        included the statements that you gave to the mishap (safety) board.  However, there is no indication that you will​ingly gave those statements to the investigator, as I recall that you did.

2.
Could you please send [      ] at [the Office of Aviation Management] an e-mail indicating that you gave these statements to the admin investigator freely? …
On              , the Assistant Commandant for Operations signed the “Action of the Final Reviewing Authority,” approving the findings of fact, opinions, and recom​mendations in the AIM Report.  He ordered that Enclosure (7) to the report, the applicant’s first statement to the MAB, be removed because there was “no record of release or authorization to use this statement beyond the safety analysis process.”  

APPLICANT'S ALLEGATIONS

The applicant alleged that the special OER violated Article 10-A-4.g.(1) of the Per​sonnel Manual because “it is forbidden to comment on any pending disciplinary action or ongoing investigation.”  He argued that the OER violated this rule because the OER was submitted in             , and the administrative investigation into the cause of the crash was not finalized until             .  The applicant stated that, although his regular OER was already complete by the time the District Commander ordered that the incident be reflected in his “next OER,” he would not object to having that regular OER modified if the special OER were removed and if he were afforded the right under Article 10-A-4.h. to submit a reply to the modified regular OER.


Moreover, the applicant alleged, the AIM exonerated him because it found no misconduct on his part.  Therefore, as the applicant’s CO indicated in his memorandum to CGPC dated            , no special OER was required. Absent mis​conduct, the applicant argued, the decision to prepare a special OER is up to the discre​tion of the CO.  Therefore, he argued, because his CO repudiated the special OER, it should be removed from his record.  CGPC’s refusal to remove the OER at the request of the CO who initiated it is unjust, he alleged, given the CO’s admission that he exerted wrongful influence on the applicant’s supervisor and reporting officer to submit the special OER.


The applicant alleged that, when the District Commander ordered the incident to be mentioned in his “next OER,” the point was moot because his regular OER for the period in question had already been completed, and OERs may not refer to an officer’s performance during a previous period.  He alleged that the submission of the special OER “drew far more attention to the incident than either [the District Commander] or the [CO] thought proper.”


The applicant also alleged that the special OER must be removed from his record because he was never made a party to the AIM.  Because the applicant was not made a party to the investigation, he had no right to counsel, to pre​sent or cross-examine wit​nesses, or to receive and respond to the AIM Report.  Under Article 10-A-4.g.(1), he argued, OERs may only make reference to final pro​ceedings if the officer was made a party to the proceedings and accorded full party rights.  In support of this allegation, the applicant submitted a copy of a letter from CGPC to the com​manding officer of a different air station.  The letter states that an OER prepared by that commanding officer was being returned as deficient because the OER referred to an investigation to which the reported-on officer was not made a party.  CGPC stated that being a party to the investigation is “an implicit requirement [that] devolves from the restriction in article 10-A-4.g.(1)” of the Personnel Manual.  The appli​cant alleged that, like the OER referred to in the letter, his own special OER should have been rejected by CGPC as deficient because it refers to an investigation to which he was not named a party.


The applicant further argued that the special OER should be removed because it was based on statements the applicant made to the MAB.  He alleged that, as indi​cated in the action of the final reviewing authority dated                , there is no evi​dence that he authorized use of his         , statement for any purpose beyond that of the MAB.  Therefore, the inclusion of this statement in the AIM Report violated the “safety privilege” that attaches to such state​ments.  See COMDTINST M5100.47, Enclosure (2); see generally United States v. Weber Aircraft Corp., 465 U.S. 792 (1984); Machin v. Zuckert, 316 F.2d 336 (D.C. Cir.), cert. denied, 375 U.S. 896 (1963); Badhwar v. U.S. Dep’t of the Air Force, 829 F.2d 182 (D.C. Cir. 1987).
  

The applicant incorporated by reference the following arguments concern​ing the safety privilege included in the application to the BCMR in another case, BCMR Docket No. 1999-029:
  Under the regulation, the other applicant argued, “statements provided as part of the safety inves​tigation cannot be used against the per​sons making them.” He alleged that the e-mail message sent to him and the appli​cant in this case by           of the Office of Aviation Management on             , proves that there is no evidence that the applicant willingly released his MAB statement to the AIM IO.  He also alleged that neither he nor the applicant in this case pro​vided the informa​tion to the IO.  With​out the information contained in the MAB state​ments, he alleged, the IO “may well have come to a different conclusion” about the cause of the crash.  

VIEWS OF THE COAST GUARD

On January 14, 2000, the Chief Counsel of the Coast Guard submitted an advi​sory opinion in which he recommended that the Board grant partial relief in this case.  The partial relief he recommended is for the Board to redact the following words from the special OER:  “My personal experience with this officer affirms the adminis​tra​tive investiga​tion’s review of training documents and performance records that found no trend of substandard performance.  In fact.”


Citing Germano v. United States, 26 Cl. Ct. 1446, 1460 (1992), the Chief Counsel argued that, “[t]o establish that an OER is erroneous or unjust, the applicant must show a misstatement of a significant hard fact or a clear violation of a statute or regulation.”  Furthermore, he argued, the applicant must “overcome the strong, though rebuttable, pre​sumption that rating officials acted correctly, lawfully, and in good faith in execut​ing their duties.”  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  He also argued that “even if some error or injus​tice is found …, in determining appropriate relief, the Board should be extremely cir​cumspect in removing valid performance information.  Any remedy should be tai​lored to meet the concerns raised by the established error.”  The Chief Counsel cited the final deci​sion in BCMR Docket No. 151-87, where it was held that “an OER will not be ordered expunged unless the Board finds that the entire report is infected with the errors or injustices alleged; unless the Board finds that every significant comment in the report is incorrect or unjust; or unless the Board finds it impossible or impractical to sever the incorrect/unjust material from the appro​priate material.”


The Chief Counsel alleged that the evidence supports the conclusion that the        

           due to the applicant’s “negligent airmanship” and that the special OER “is factually accurate and represents the honest professional judgment of those respon​sible for evaluating Applicant.”  He argued that the applicant has not disputed the truth of the statement in the special OER that he “[l]ost situational awareness and did not recog​nize that                                                   .”  Thus, “the Board should conclude that the disputed Special OER contained a factually accu​rate evaluation of Applicant’s performance.”


The Chief Counsel argued that Article 10-A-3.b.(3) of the Personnel Manual “mandates the submission of a special OER upon final completion of an administrative investigation that does not exonerate or acquit the reported-on officer.”  He argued that the approval of the AIM Report by the convening authority on              , rendered the IO’s finding of negligence on the part of the applicant complete “for the purpose of establishing appropriate, objective, supportable and relevant information to document Applicant’s performance in a Special OER.”  This conclusion, he alleged, is supported by Article 1-K-1.a. of the Administrative Investigation Manual, which grants a district commander authority to take final action on all investigations convened by the district.  He alleged that “implicit in Article 1-K-1.a. is that the investigation is ‘complete’ for per​sonnel action purposes when the Convening Authority signs and approves his findings of fact, opinions, and recommendations.”  Therefore, he alleged, because the investiga​tion was complete for the purpose, and because the applicant was found to have been negligent and was not exonerated by the investigation, his command was required to submit the special OER under Article 10-A-3.b.(3) of the Personnel Manual.  The Chief Coun​sel argued that the further review of the AIM Report by the Com​man​dant was analogous to an appeal of a court case and did not mean that the inves​ti​ga​tion remained incomplete after the District Com​mander’s action on               .


The Chief Counsel argued that the AIM Report was based on non-confi​dential evidence.  He alleged that the applicant released both of his MAB statements to the AIM IO, which were included as Enclosures (7) and (8) in the AIM Report.  How​ever, he alleged, the final review​​ing authority ordered the removal of one of the MAB state​ments from the report because “there was no separate documentation regard​ing the release of enclosure (7).”  The applicant’s release of the MAB statement used as Enclo​sure (8), the Chief Counsel stated, is proved by his handwritten note on the cover sheet.  Enclosure (8), he argued, was properly obtained by the IO and pro​vided suffi​cient basis for the special OER.  He pointed out that Enclosure (7) was not cited as the basis for any of the findings in the AIM Report.  Thus, he concluded that the applicant’s rating chain did not err or commit injus​tice when it relied on the report to prepare the special OER.  Article 10-A-4.g.(1) of the Personnel Manual, “sim​ply prohibits mention​ing the investi​ga​tive proceeding in the OER if the Reported-On Officer was not made a party to the investigation.”  It does not, he argued, prohibit mentioning the underlying conduct.


The Chief Counsel alleged that the applicant was not entitled to party rights because the AIM was an informal investigation under Article 2-B-2.c. of the Adminis​tra​tive Investigations Manual.  Moreover, he alleged, even if it had been a formal inves​ti​ga​tion, the designation of parties would have been within the discretion of the con​ven​ing authority under Arti​cle 2-B-3.  He argued that party rights are immate​rial as to whether a special OER is required when an officer has not been exonerated by an inves​tigation under Article 10-A-3.b.(3) of the Personnel Man​ual. 


The Chief Counsel further alleged that the applicant’s rating chain committed no error or injustice by documenting the incident in a special OER rather than one of the applicant’s regular OERs.  He alleged that when the regular OER that encompassed the day of the crash fell due,  his rating chain lacked objective information on which to base an evaluation of the applicant’s airmanship during the crash, as required by Article 10-A-1.b. of the Personnel Manual.  In addition, the incident could not be documented in the next regular OER because Article 10-A-4.g.(3)(g) prohibits mentioning an officer’s performance during a previous evaluation period.  Therefore, the only permissible way for the applicant’s command to document the incident in an OER was to prepare a spe​cial OER under Article 10-A-3.b.(3) of the Personnel Manual.


The Chief Counsel argued that no “undue influence” was exerted to cause the appli​cant’s rating chain to prepare the special OER.  Article 10-A-3.b. of the Personnel Manual, he stated, “permits higher authority within the Reported-On Officer’s chain of command to direct the submission of a Special OER under certain circumstances.”  He stated that the District Commander was a member of the applicant’s chain of command with authority to direct the CO to document the applicant’s performance in an OER.  He alleged that the fact that the District Commander directed such documen​tation in the “next OER” rather than in a special OER is irrelevant and did not render the CO’s cor​rect submission of a special OER improper. 

AFFIDAVIT BY THE COMMANDING OFFICER 


At the request of the Chief Counsel’s office, the CO signed a state​ment in which he explained that the applicant’s role in the                  was not addressed in the regular OER covering that period because the cause of the mishap had not yet been deter​mined when the regular OER was prepared.  When the District Commander ordered that the mishap be reflected in the applicant’s “next OER,” the CO determined that he should prepare a special OER because the regular OER covering the time of the accident had already been submitted and the mishap could not be mentioned in a future OER because OERs may not reflect performance during past evalua​tion periods.


Regarding preparation of the special OER, the CO explained that the applicant’s proper rating chain included the public works officer as the supervisor, the execu​tive officer as the reporting officer, and the CO as the reviewer.  He initially chose to alter the rating chain by having the operations officer serve as the supervisor, he him​self serve as the reporting officer, and  “a senior member of the district com​mand​er’s staff” serve as the reviewer because the operations officer and the CO direct​ly super​vised the appli​cant in his aviator capacity, while the public works officer did not.  The CO stated that the revised rating chain carefully deliberated the wording of the special OER.  How​ever, it was rejected by Headquar​ters because it was not signed by the applicant’s official rating chain.  Therefore, the spe​cial OER was re-typed, signed by the members of the pub​lished rating chain, and resubmitted.  The CO suggested that the public works officer, who was not consulted during the preparation of the special OER but signed it as the supervisor, and the executive officer, who was consulted but did not sign the first special OER, may have been “greatly influenced” by the previous deter​minations of the altered rating chain.  Moreover, the CO indicated that he would have objected if they had attempted to change the wording of the special OER.

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD

On January 19, 2000, the BCMR sent the applicant a copy of the views of the Coast Guard and invited him to respond within 15 days.  The applicant sought an exten​​sion and submitted an “interim reply” on February 17, 2000.  In his interim reply, the applicant repeated his argument that the special OER violated regulations by men​tion​ing a pending investigation and by mentioning an inves​ti​​gation for which the appli​cant had not been afforded the rights of a party.  He also argued that the OER should be removed because the CO “has stated in haec verba that the special OER was the product of ‘wrong​ful command influence’ exerted on the supervisor and the reporting officer.”


The applicant stated that he was told that his statements at the mishap board were privileged.  He stated that                         after the crash, his supervisor,       , told him that, while it was in his best interest to cooperate fully with the safety investigators, “anything said to anyone else could be used against [him].”  He also alleged that before he was deposed for the MAB,     told     , the unit’s MAB investigator, that the applicant should be granted the safety privilege for his initial statement.  Later, when he was interviewed               , he was told that the conversation was privileged and to be used for safety purposes only.  Moreover, he alleged,         , the president of the Headquarters Mishap Board in        , recently told him that, although he could not recall what language was used, his intent during his initial briefing of the pilot and co-pilot after the crash “was to convey to them that their state​ments would be subject to the safety privilege, would be used only for the purpose of determining safety issues, and would not be used against [them].”


The applicant argued that the fact that one of his statements “indicates a waiver of confidentiality” and the other does not clearly implies that there was no waiver of con​fidentiality for the statement that is silent about waiver.  As further evidence of the con​fidentiality of the MAB statements, he submitted a copy of an e-mail mes​sage sent by        , who now serves in the            , to the Chief Counsel’s office on                    .  The e-mail message contains the following statement:

Per your request yesterday, I have thoroughly reviewed subject mishap report for any evidence which would indicate that the statements made by [the pilot] or [the applicant] were specifically granted confidentiality or privilege by the mishap analysis board which investigated the mishap.  I did not find any signed documents or enclosures which either directly offer or directly acknowledge the granting of confidentiality or privilege to [them].  I did not find any documentation by the mishap analysis board in the report regard​ing any offer of privilege or confidentiality to any of the mishap aircrew members or witnesses.

(   (   (

The mishap analysis report also contains a transcript of a taped interview with [the applicant] conducted on           , apparently conducted by a member of the Com​mandant appointed mishap analysis board (which relieved the permanent mishap board on         ).  The transcript contains a statement made by [the applicant] regarding a pre​vious interview conducted by [        ] (a member of the unit permanent mishap board), indicating the subject of privilege as it related to the mishap investigation was dis​cussed by [        ] at some point during their interview.  As with [the pilot’s] state​ment, someone familiar with safety privilege might infer that privilege was offered.

The applicant stated that he could not complete his reply to the Chief Counsel’s advisory opinion without seeing the transcript referred to in this message.  He sub​mit​ted a request under FOIA for the transcript and argued that any refusal by the Coast Guard to release the transcript on the grounds of confidentiality “would be at war with its assertion that [the applicant] had not been promised confidentiality.”  Moreover, he alleged that the e-mail is “substantial evi​dence that a reasonable person would infer from the transcript of the interview that [the appli​cant] had been offered privileged treat​ment for his statement.”  He further argued that because the applicant was offered confidentiality for his first statement, “the burden shifts to the Coast Guard to demon​strate that any and all subsequent statements [he] gave were entirely unin​flu​enced by the fact that he had previously been given to understand that his contribution would be treated as privileged (i.e., not to be used for any purpose other than the mishap analy​sis).”  The applicant argued that the Coast Guard failed to carry this burden.


The applicant alleged that the Chief Counsel’s claim that there is no evi​dence he was promised confidentiality is false.  He alleged that the Chief Counsel’s office recent​ly interviewed        who had deposed the applicant for the MAB, and that he report​ed that his intent had been to grant the safety privilege to the applicant.  The appli​​cant submitted with his interim reply signed statements by   and      who asserted that the statements attributed to them in the reply are true.


The applicant argued that the decision to use his MAB state​ments in the AIM Report was bad policy because it will “erode the mishap analysis process, to which the free and prompt flow of information from the partici​pants is obviously criti​cal.”  The use of his statement “will send a message to the aviation commu​nity that one cooper​ates with a mishap analysis board at one’s career peril.”  He indi​cated that he would complete his reply after receiving the Coast Guard’s response to his FOIA request.


On July 17, 2000, the applicant completed his reply to the advisory opinion and sub​mitted a page of the transcript of one of his MAB depositions.  In the deposition, while describing what occurred after the     crash, he stated the following:

                        … .  We started some of the Navy mishap paperwork but never completed it.  We got examined by the flight surgeon for neurological damage, checked our eyes and our balance and all of that kind of stuff, and got x-rayed.  I gave a statement to       who said it was the beginning of the safety investigation and talked about privilege and asked if I wanted to make a statement.  I said I would and I gave him a statement. …

COAST GUARD’S SUPPLEMENTAL RESPONSE 


On August 11, 2000, the Chief Counsel responded to the applicant’s new evi​dence and allegations.  He stated that his recommendation remained unchanged that the Board grant partial relief by removing only the sentence referring to the AIM, con​sistent with the Board’s decision in the pilot’s case, BCMR Docket No. 1999-029. 


The Chief Counsel stated that he had not previously addressed the safety privi​lege issue because in his initial application, the applicant did not raise the issue directly but only referenced the brief of another applicant.  The Chief Counsel explained that because without the other applicant’s permission discussion of that brief would have violated the Privacy Act, the Chief Counsel did not address the safety privilege in his initial advisory opinion.  In addition, he argued that because the applicant did not properly raise the issue of safety privilege himself, the burden of production on the issue could not have shifted to the Coast Guard.  Therefore, until the applicant raised the issue of the safety privilege properly, the Chief Counsel argued, the Coast Guard was not required to reveal the content of    e-mail message.  The Chief Counsel further stated that because the BCMR had received permission from the applicant in BCMR Docket No. 1999-029 to refer to and use the materials submitted in that case, he would now address the safety privilege.


The Chief Counsel stated that under Article 10-A-4.g.(1), an officer need not be made a party to an AIM to have the conduct revealed by the inves​tigation mentioned in an OER.  He stated that in BCMR Docket No. 1999-171, the Board found the Coast Guard’s reliance on facts uncovered in an inves​tigation in preparing an OER permis​si​ble even though the officer was not afforded party rights.
  Therefore, he argued, once the reference to the AIM has been deleted from the special OER as he rec​ommended, it will not be improper even though the applicant was not afforded party rights.


The Chief Counsel alleged that, although in its final decision in BCMR Docket No. 1999-029, the Board seems to have assumed that the MAB released the applicant’s statements to the IO, in fact, it was the applicant himself who gave the IO copies of his MAB statements.  The Chief Coun​sel alleged that the applicant “willingly and know​ing​ly provided the AIM IO four separate statements/documents only after having his rights explained to him.”  He argued that this allegation is proved by the applicant’s sig​nature, dated               , on a Statement of Witness Rights, Privacy Act State​ment, and Rule 301 of the Mili​tary Rules of Evidence.  Those statements, the Chief Counsel argued, informed the applicant (a) about the difference between safety and adminis​tra​tive investigations with respect to their purposes and witnesses’ rights; (b) that the MAB would not share any information he provided it with the AIM IO but that any information he himself provided the IO could be used against him in a disciplinary pro​ceeding; (c) that if he had any questions regarding his rights, he should contact the dis​trict’s legal office; and (d) that he had the right to remain silent rather than provide incriminating informa​tion.  Therefore, he argued, the applicant is estopped from deny​ing that he know​ingly and willfully released the information he provided to the IO.


The Chief Counsel also alleged that the lack of a written release on one of the MAB statements originally included in the AIM Report does not prove that the appli​cant did not release the other MAB statements.  He argued that the releases signed by the applicant on Enclosures (8) and (9) of the report prove that the IO and reviewing authorities properly relied on the information provided by the applicant.  The Chief Counsel also argued that grant of confidentiality was personal to the applicant, who has not proved that he lacked authority to release his own MAB statements to the IO.  There​fore, the Chief Counsel argued, the Board should conclude that the applicant’s rating chain had sufficient non-confidential infor​mation provided by the applicant and other wit​nesses on which to base their appraisal in the special OER.


Finally, the Chief Counsel alleged that the applicant’s argument that a denial of full relief would undermine the safety investigation program is specious because “[l]ike Applicant, any member of the aviation community faced with a similar circumstance would have the same right as Applicant had to decline to make a statement to the AIM investigating officer.”  He alleged that the applicant’s decision to provide his MAB statements to the IO “has no bearing or effect on service policy.”


The Chief Counsel also provided the Board with a box containing an unredacted copy of the AIM Report and its many enclosures.  In a memorandum stapled to the box, he stated it that he was provid​ing it, as he had done in BCMR Docket No. 1999-029, with the understanding that it would not be released to the appli​cant.  He stated that he believed that the appli​cant had a copy of the redacted copy of the report that had been provided the applicant in BCMR Docket No. 1999-029 in response to a FOIA request.

APPLICANT’S FINAL RESPONSE


On August 15, 2000, the Board sent a copy of the Coast Guard’s response to the applicant, not including the box or the memorandum stapled to it, and invited him to respond within 15 days.  The applicant was granted an exten​sion and responded on Octo​ber 2, 2000.  In his response, he first made several “procedural observations”: first, he alleged that the Board should have ordered the Coast Guard to turn over the docu​ment that was the subject of his FOIA request; second, he alleged that the Board should have sent him a copy of the memorandum on the box of the AIM Report;
 and third, he alleged that he had not actually received a redacted copy of the AIM Report from the applicant in BCMR Docket No. 1999-029 when he received that appli​cant’s brief.
 


The applicant alleged that the fact that he first raised the safety privilege issue by referring to the brief of another applicant did not justify the Chief Counsel’s failing to address the issue and submit       e-mail mes​sage in his original advisory opinion.  He alleged that the Chief Counsel’s claim that, because of the reference to another applicant’s brief, the Chief Counsel could not address the issue with​out violating the Privacy Act was “frivolous” because it was his own con​fiden​tiali​ty, not that of the other applicant, that was “at stake.”


The applicant alleged that the Chief Counsel failed to prove that the AIM IO made no use of his statements to the MAB.  He alleged that the Chief Counsel bears the burden of proving that the promises of confidentiality made to him by the MAB were not violated.  He alleged that the Statement of Witness Rights, Privacy Act State​ment, and Rule 301, which he acknowledged receiving prior to his inter​view with the IO, do not constitute a waiver of the confidentiality he was promised by the MAB.  He further alleged that the fact that he released “things” individually to the IO “is incon​sis​tent with any claim that he waived the privilege as to everything he said in the MAB.”  

The applicant further alleged that “[s]o far as we can determine, the only docu​ment from the MAB file that [he] released to the AIM IO was the one marked as Exhibit (9) to the inves​tigation.”  He argued that the Chief Counsel has not proved that the IO did not glean information from the applicant’s other MAB statements and that it was insufficient for the Coast Guard merely to remove Enclosure (7) from the AIM Report.  Therefore, he alleged, the Board “must determine whether the IO’s improper access to that statement led to other evidence in the AIM investigation, and whether that other information in turn bore on the decision making regarding [the applicant’s] spe​cial OER.”  He argued that the Chief Counsel has not proved that the applicant’s rating chain did not rely on any “fruit of the poisonous tree” in preparing the special OER but relied only on unprivileged and independent sources of information about the accident.  Therefore, given the “need for absolute adherence to the rules of confidentiality,” he argued, the special OER should be removed from his record.

Finally, the applicant argued that because he does dispute the facts on which the special OER was based, it was improper under Article 10-A-4.g.(1).  He argued, in essence, that under that article, only facts that are undisputed by the officer whose per​formance is being evaluated may serve as the basis of a special OER when the officer is not made a party to the investigation.

APPLICABLE LAW
Safety and Environmental Health Manual (COMDTINST M5100.47)

Chapter 2-Y of the Safety and Environmental Health Manual states the follow​ing:

Other Required Reports.  Often, when a mishap occurs, reports other than the mishap report are required to be submitted by other Coast Guard directives.  This duplicate report​ing requirement arises because the results of the mishap analysis and the content of the mishap report may not be used as the basis of adverse action against individuals.  The Administrative Investigations Manual (COMDTINST M5830.1 series) contains a com​pre​hensive summary of these investigations and reports.  


Enclosure (2) of the manual, entitled “Mishap Investigating, Reporting and Endorsement Precautions,” includes the following provi​sions:

1.  Mishap Investigations and Legal Investigations. 

a.  Mishap Investigations.  Mishap investigations and administrative inves​tiga​tions share a common goal of fact finding.  However they serve different purposes within the Coast Guard and therefore must be treated differently.  The mishap investiga​tory process seeks to find out why a mishap occurred so similar mishaps can be pre​vented in the future.  The goal of a mishap investigation is to prevent future like mishaps, not to punish or assess liability. …

b.  Administrative Investigations.  Administrative investigations of acci​dents are conducted to gather facts for use during later administrative or legal proceed​ings … [and] are administrative, not criminal, in nature.  How​ever, facts gathered by an adminis​tra​tive investigation can lead to a criminal investiga​tion or formal charges.

2.  Safety Privilege. 

a.  Introduction.  A thorough understanding of the concept of privilege and con​fidentiality as used in the safety program is essential for the proper investigation of mis​haps.  These concepts are critical to the success of the Coast Guard safety program.  All parties involved in both the mishap or administrative investigation and the mishap review must understand and respect the privileged and/or confidential nature of this information.

 b.  Concept.  The concept of privilege is intended to prevent the unnecessary disclosure of privileged information in mishap reports outside of the safety program. … Mishap Analysis Board (MAB) members and endorsers might be reluctant to include their true opinions and recommendations in their formal report if they believed the information could be used for other than safety purposes. … The concept of confidential​ity is related to the concept of privilege.  In some mishaps, the actual causal factors may never be discovered unless witnesses are assured that the information that they provide will be used for mishap pre​vention only.  Individuals may be reluctant to reveal informa​tion pertinent to a mishap because they believe certain uses of the informa​tion could be embarrassing or detrimen​tal to themselves, their fellow service members, their command or employer, or others.  A statement taken after an offer of confidentiality is provided to a witness will always later result in the assertion of the privilege in order to protect wit​ness' statements from disclo​sure outside of the safety program.  Confiden​tial statements will not be released to any​one, including government prosecutors, with​out the express consent of Commandant (G-K) after consultation with the Office of the Chief Counsel. 

(   (   (
4.  Limited Use Reports:  Any mishap report involving military aircraft or military vessels is classified as a Limited Use MAR. …

a.  Confidentiality offer and privilege for witness statements.  Confidential​ity is not automatically offered to all witnesses.  A Limited Use safety board must evalu​ate each proposed offer of confidentiality on a witness-by-witness basis.  If the board deter​mines that a witness' statement is necessary to the investigation and if it is believed that the witness will not provide a candid statement without an offer of confidentiality, then the board may make an offer of confidentiality to the witness.  Once confidentiality is offered, the statement will be privileged and is not releasable outside of the safety pro​gram for any reason without the express consent of Commandant (G-K) after consulta​tion with the Office of the Chief Counsel. …

b.  Privilege for the MAR.  With the exception of factual information, Lim​ited Use reports are privileged from disclosure in their entirety.  This specifically includes, but is not limited to, the accompanying witness statements for which confiden​tiality was prom​ised as well as actual recordings from cockpit voice recorders (CVR) and any transcripts taken there from. …

Administrative Investigations Manual (COMDTINST M5830.1)
Article 1-G-4.i. of the Administrative Investigations Manual states that an investi​ga​tion is ordinarily required whenever a Coast Guard aircraft is involved in an acci​dent.  Article 1-E-1.c. provides that “[a]n informal investigation will ordinarily be ade​quate in most cases, including most death cases, and many casualties of an opera​tional nature which are of less serious consequence.  Most instances requiring investiga​tion can be adequately addressed by this type [of] investigation.” [Emphasis in original.]

Article 1-D-4 requires an infor​mal investigation to be conducted by one or more commissioned officers, who use informal procedures and interviews to report findings, opinions, and recommendations to the convening authority.  Article 1-E-2.b.(2) prohi​bits the designation of parties during an informal investi​ga​tion.   However, if an investi​ga​tion “involves such disputed issues of fact that a sub​stan​tial risk of injustice to a per​son or persons would exist if they were not afforded the rights of a party during the investigation, a court of inquiry or a formal investigation should be ordered, and parties should be designated.” [Emphasis in original.]


Article 1-C-4.a. provides the following:

Certain inquiries, which are controlled by other regulations, may not be combined with an administrative investigation.  In these cases, a separate administrative investigation should be ordered only if specific reasons exist warranting the separate investigation. …  For example, in the case of a major casualty which is being investigated by a mishap investigation pursuant to the Safety and Occupational Health Manual, COMDTINST M5100.29 (series),[
] an administrative investigation may be ordered for the purpose of ascertaining whether there was negligence or misconduct on the part of any personnel. …  (In this instance, to the extent allowed by the Safety and Occupational Health Manual COMDTINST M5100.29 (series), the evidence and findings of the mishap board should be made available to the administrative investigation and may be used and relied upon by that investigation in pursuing its objectives.  See paragraph 6-A-6.  Similarly, evidence and findings of other investigations listed in paragraph 1-C-4.b, when made available to the administrative investigation, may be used and relied on by that investigation in pur​suing its objective.)


Article 1-C-4.b. includes mishap investigations among those types of investiga​tions that must be conducted separately from administrative investigations, in accord​ance with Article 1-C-4.a.

Article 6-A-6, which governs the relationship of administrative investigations to mishap investigations, provides the following:

a.  While mishap investigations conducted pursuant to the Safety and Occupational Health Manual, COMDTINST M5100.29 (series), and administrative investigations must be conducted separately and independently, each shall have access to all real and docu​mentary evidence and shall have separate opportunities to question and to obtain state​ments from all witnesses.  Generally, statements of witnesses obtained with a promise of confidentiality, and matters which would reveal the mishap board’s deliberative proc​esses, will be unavailable to the administrative investigation.  The Safety and Occupa​tional Health Manual sets forth the materials which may be shared with the administra​tive investigation.  See COMDTINST M5100.29, paragraphs 2-J-5.b and 2-J-3.

b.  In conducting the administrative investigation, care shall be exercised to respect the privileged character of the mishap investigation.  No witness shall be questioned as to whether the witness has participated in, or testified before, any mishap investigation.

(  (  (
d.  In circumstances where a mishap investigation is also being conducted, … [i]t may be assumed that the mishap investigation will adequately address the causes of the incident.  In addition to obtaining evidence from the mishap investigation, the adminis​trative investigation may adopt any findings or conclusions of the mishap investigation which are made available to it. …
Article 4-C-5.b. provides the following rules of evidence for reports of informal investigations:

An informal administrative investigation is not bound by formal rules of evidence appli​cable before courts-martial, and may collect, consider, and include in the record any credi​ble (reasonably believable) evidence which is relevant to the matter under inves​ti​ga​tion. . . .  A witness statement should be signed by the witness, but may be certified by an investigator to be either an accurate summary of, or a verbatim tran​script of, an oral statement made by the witness. 


Article 5-A requires the report of an administrative investigation to include a finding concerning whether any injuries or illnesses arose in the line of duty and whether they were the result of misconduct, for the purpose of determining entitlement to health and disability benefits.  Article 5-C-1 provides that “misconduct,” for the pur​poses of the article, means wrongful conduct and does not mean ordinary negligence or carelessness.  Article 5-K provides that “[a] favorable determination as to misconduct and line of duty does not preclude disciplinary action nor does a favorable determina​tion have any bearing on the issue of guilt or innocence.” 


Article 6-I-3 requires an administrative investigator to base a finding of negli​gence on evidence that a member’s conduct “fail[ed] to conform to the standard of care which a reasonable, prudent, accountable person would have exercised under the same or similar circumstances.”

Article 1-J-2 provides the following: 

b.  Specific Action by Convening and Intermediate Reviewing Authorities.

(1)  The convening and intermediate reviewing authorities [the District Com​mander] shall forward the investigative report setting forth appropriate comments and record​ing approval or disapproval, in whole or in part, of the proceedings, findings of fact, opin​ions, and recommendations.  These authorities may amend, expand, or modi​fy find​​ings of fact, and may comment on or make new opinions or recommenda​tions with​​out returning the record, so long as that action is supported by evidence of record. . . .

(2)  For the benefits of subsequent reviewing authorities, convening and inter​mediate reviewing authorities shall state clearly (in separate statements or para​graphs) any action taken, or to be taken, and/or recommendations made as a result of matters con​tained in the record. …

c.  Specific Actions by Final Reviewing Authority.  The final reviewing authority shall take final action to “approve (or disapprove) the findings of facts (with the follow​ing exceptions)”.  Opinions and recommendations should not be addressed in the final action except to the extent necessary to properly resolve issues and take action. ….


Article 1-K, entitled “The Investigative Report – Allocation of Final Reviewing Authority,” provides the following:

1.  Officers in Command Other Than the Commandant.  Subject to the limitation con​tained in paragraph 1-K-2:


a.  A district commander has authority to take final action on all investiga​tions convened by the district or by district units.

(   (   (
On [investigative reports] for which the Commandant is final reviewing authority, offi​cers listed in paragraphs 1-K-1.a through 1-K-1.d may, and normally should, take final action on those aspects of the report which are within their cognizance.

2.  Commandant.  The Commandant will act as the final reviewing authority only for the following types of administrative investigations: … Class A or B mishaps … .


Article 1-L-2 states that the Office of General Law acts as the final reviewing authority for investigative reports on behalf of the Commandant.  In that role, the office

will review each record for completeness and compliance with this manual and then route it to all Headquarters divisions with an apparent interest in the matter (including the facil​ity managers, safety program managers, and/or the training and professionalism man​ager where appropriate) for review and comment.  Routing shall terminate with the cog​nizant operating, facility or support program manager, who will prepare the final action.  Commandant (G-CSP) [Safety Program office] shall review all reports of inci​dents which are class A or B mishaps as defined in chapter 2 of COMDTINST M5100.29.  Any signifi​cant differences between the findings of the report and the findings of the mishap inves​tigation shall be reported to the Chief of Staff for resolution.  [The Office of General Law] will assist the cognizant program manager in the preparation of the final action, or in cases of reports to be signed by the Chief Counsel, will prepare the final action. …

Coast Guard Personnel Manual  (COMDTINST M1000.6A) 


Article 10-A of the Personnel Manual gov​erns the preparation of OERs.  Each OER is prepared by the reported-on officer’s “rat​ing chain” of senior officers:  the super​visor, the reporting officer, and the reviewer.  Officers with the rank of lieutenant junior grade receive regular, semi-annual OERs for periods end​ing each January 31st and July 31st, while lieutenants receive semi-annual OERs for periods ending each May 31st and Novem​ber 30th.  Article 10-A-3.a.(1).


Article 10-A-3.b., dealing with special OERs, states the following: 

Special OERs may be directed by the Commandant, commanding officers, higher author​ity within the chain of command, reporting officers. …  The circumstances for the special OER must coincide with one of the below cri​teria.  The authorizing article should be cited in Section 2 of the OER along with a brief description of the circumstances which prompt the OER’s submission.

(  (  (
(3)  A special OER is required upon final completion of criminal, other disci​plinary, or investigative action which does not exonerate or acquit the reported-on officer and which relates to the reported-on officer’s perform​ance or any other matter on which he or she may be evaluated. … This special OER is not required if the criminal, other disciplinary, or investigative action was completed – and the subject conduct or performance occurred – all within a regular OER reporting period. 

Article 10-A-4.g.(1), which covers OER restrictions, states the following:

Members of the rat​ing chain shall not comment on or make reference to any … ongoing investigation … .  Reference to a final pro​ceeding is only proper if the officer concerned has been made a party to and accorded full party rights during the course of the proceed​ing.  The finality of a proceeding is governed by regulations applicable to its convening.  See … Administrative Investigations Manual, COMDTINST M5830.1 (series).  This restric​​tion does not pre​clude comments on appropriate, undisputed, supportable and relevant facts, so long as no reference is made to the pending proceedings.

Article 10-A-4.g.(3)(g) prohibits a rating chain from discussing a “Reported-On Officer’s performance or conduct which occurred outside the reporting period.”

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submissions, and appli​cable law:


1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.  The applicant was timely.


2.
The applicant requested an oral hearing before the Board.  The Chairman, acting pursuant to 33 C.F.R. § 52.31, denied the request and recommended disposition of the case without a hearing.  The Board concurs in that recommendation.


3.
The applicant submitted a statement from      who deposed him for the MAB, indicating that the applicant was promised that any statement he made to the MAB would be “subject to the safety privilege.”  The record also contains e-mail mes​sages from the applicant’s CO and supervisor,       and a page from one of his MAB statements that suggest that he was told his statement would remain confiden​tial.  The confidentiality of his MAB statements is also evidenced by the fact that the AIM IO required the applicant to sign releases before taking them from him.  Therefore, the Board finds that the applicant has proved by a preponderance of the evi​dence that he was promised by MAB investigators that his statements to the MAB would be confi​den​tial and would not be released by the MAB for use outside of the safety program.  There​fore, his statements to the MAB were privileged and could not law​fully be re​leased by the MAB to the AIM IO.
  This does not mean, however, that the MAB could not law​fully provide the applicant with copies of his own confidential statements.


4.
On     , prior to his interview with the AIM IO, the applicant signed an acknowledgment of having read and understood three documents:  the State​ment of Witness Rights, the Privacy Act Statement, and Rule 301 of the Military Rules of Evidence.  Thus, he was informed of the different purposes and potential uses and effects of the two investigations.  The Statement of Witness Rights also informed him that the MAB would not share any information he provided it with the AIM IO but that any information he himself provided the IO could be used against him and affect his professional standing.  It also advised him that he could refuse to provide informa​tion that might be self-incriminating and that if he had any questions regarding his rights, he should contact the district’s legal office.  Therefore, the Board finds that the applicant knew or should have known that any information and documents he gave the IO could be used against him, even copies of statements he had made to the MAB.  Although Chapter 2-Y of the Safety and Environmental Health Manual states in part that “the content of the mishap report may not be used as the basis of adverse action against individuals,” the Board finds that this provision does not take into account situations in which a witness provides the same statement to both MAB and AIM investigators.


5.
Nothing in the law of confidentiality and privilege prevented the appli​cant from provid​ing the AIM IO with the same information that he pro​vided to the MAB, whether by repeating the same words orally or by handing the IO copies of his own statements to the MAB.
  Of the four statements attributed to the appli​cant in the AIM Report, two, Enclosures (8) and (9), bear handwritten notes signed by him releas​ing the documents to the IO.  Enclosure (10) is a summary of his voluntary oral state​ment to the IO.  Therefore, the Board finds that the applicant voluntarily and know​ingly provided at least these three of his four statements in the AIM Report—Enclosures (8), (9), and (10)—to the IO.  Those statements could properly be included in the report and used as the basis for any disciplinary or administrative decisions affecting him.


6.
The only negative description of the applicant’s performance in the dis​put​ed special OER is the following:  “During this emergency, he lost situ​ational aware​​ness and did not recognize that                           ”  The Board finds that the applicant’s voluntary statement to the IO in Enclo​sure (10) that he was unaware that             

                  ” pro​vided ample basis for this negative com​ment.  In addition, his statements to the IO about his awareness and con​duct at the time of the crash, as summarized in Enclosure (10), are strongly sup​port​ed by his state​ments in Enclosures (8) and (9), which he intentional​ly released to the IO.  There​fore, the applicant has not proved by a preponderance of the evidence that his rating chain lacked sufficient lawfully acquired evidence on which to base the negative comment in the special OER.  This would be true even if Enclosure (7) were improperly included the AIM Report because Enclosures (8), (9), and (10)—which were voluntarily released by the applicant to the IO and properly included in the report—pro​vid​ed a lawful, sub​stantial basis for the comment that he lost situational awareness while  . 


7.
No written release appears on the front of Enclosure (7) to the AIM Report, a transcript of his statement to the MAB on               , the day after the accident.  The applicant alleged that the lack of a signed release proves that he did not release the transcript to the IO.  There​fore, he alleged, the special OER was improperly based on an AIM Report that unlawfully included confidential informa​tion and should therefore be removed from this record.  He alleged that the Coast Guard’s decision to remove Enclosure (7) from the report proves that its original inclusion was improper.


8.
Whether Enclosure (7) could lawfully be included in the AIM Report depends largely upon how the IO acquired it.  If the applicant intentionally released it to him, he could lawfully use it in the report even though the release was not docu​mented.  The Assis​tant Com​mandant’s order to remove Enclo​sure (7) because of the lack of such documentation does not prove that its inclusion in the report was actually unlawful.  Moreover, once the applicant had acknowl​edged reading and understanding the State​ment of Wit​ness Rights, the burden was on him not to pro​vide the IO with Enclosure (7) if he did not want him to use it.  There​fore, if the applicant physically but uninten​tion​ally gave Enclosure (7) to the IO, its inclu​​sion in the AIM Report was lawful. AIM investigators are required to respect the privileged nature of witnesses’ statements to a MAB,
 but they are not obli​gated to stop witnesses who have been properly warned of their rights from unin​​ten​​tion​ally provid​ing them with informa​​tion.  Finally, the evi​dence in the record, including the lack of any writ​ten release on Enclo​sure (7), is insufficient to prove that the IO stole or other​wise under​handedly acquired it from either the appli​cant or the MAB.
  It is also insufficient to prove that a member of the MAB violated the safety privilege by releasing Enclosure (7) to the IO.  The Board con​cludes that there are plausible explanations for the lawful presence of Enclosure (7) in the AIM Report that the applicant has not controverted.  In fact, in light of all the cir​cumstances, including the applicant’s intentional release of Enclosures (8) and (9), the actions and state​ment of the IO, and the e-mail message of the CO, the Board finds that the preponder​ance of the evi​dence indi​cates that the applicant either inten​tionally or acci​dental​ly gave Enclosure (7) to the IO.  He has not proved that the IO unlaw​fully ac​quired or used it, and his arguments concerning “fruit of the poison​ous tree” are moot.


9.
The applicant argued that whether or not he released his MAB statements to the IO, the Coast Guard should not have taken any adverse action against him based on the findings in the AIM Report because it would harm the safety program by dis​couraging other members involved in mishaps from being honest with MAB inves​ti​ga​tors.  His argument assumes that members throughout the Coast Guard will hear (a) that he received a special OER because of the findings of an administrative investigation of the mishap, and (b) that the AIM Report contained statements he had previously given the MAB, but not (c) that he himself provided the IO with those statements.  The Board finds these assumptions farfetched.  Members involved in future accidents will pre​sum​ably receive, pay heed to, and rely on the same MAB promises of confidentiality and AIM Fifth Amendment warnings given the applicant in this case. 


10.
The applicant alleged that the Coast Guard violated Article 10-A-3.b.(3) of the Personnel Manual by submitting the special OER on               , ten months before the final reviewing authority approved the AIM Report on                .  Article 10-A-3.b.(3) states that a special OER is required upon ”final completion of criminal, other disciplinary, or inves​ti​gative action which does not exonerate or acquit the Reported-on Officer and which relates to the Reported-on Officer’s performance or any other matter on which he or she may be evaluated.”  Article 10-A-4.g.(1) states that “the finality of a proceeding is governed by regulations applicable to its convening.”  


11.
Under Articles 1-K-2 and 1-J-2.c. of the Administrative Investigations Manual, the Com​​mandant is the final reviewing authority for all Class A mishaps and may approve or disapprove findings of fact in an AIM Report.  However, Article 1-K-1 expressly authorizes district commanders to “take final action on those aspects of the report which are within their cognizance,” and Article 1-J-2.b.(2) requires a district commander, when forwarding a report to the Commandant, to “state clearly (in sepa​rate statements or paragraphs) any action taken, or to be taken, … as a result of matters contained in the record.”  Moreover, under Article 1-L-2, the Office of General Law, when conducting the final review on behalf of the Commandant, performs primarily a legal review and determines which program offices, such as safety, facilities, and train​ing, need to act upon the report.


12.
The AIM Report in this case was not approved by the final reviewing authority before the special OER was completed and validated.  Nonetheless, the Board finds that the applicant has not proved by a preponderance of the evidence that the Dis​trict Commander and his rating chain acted without authority in ordering and prepar​ing the special OER.  Under Articles 1-K-1 and 1-J-2.b.(2) of the Administrative Investi​ga​tions Manual, the District Commander was clearly authorized to take final action upon matters within his cognizance and report such action to the Commandant.  The appli​cant has not proved that the special OER did not fall within the cognizance of the District Commander.  As members of the applicant’s chain of command, both the Dis​trict Commander—who convened the investigation and ordered that its findings be reflected in the applicant’s “next OER”—and the CO—who prepared the special OER when he realized that the findings could not lawfully be reflected in one of the appli​cant’s regu​lar OERs—were authorized to order prepara​tion of a special OER.  Per​sonnel Man​ual, Article 10-A-3.b.


13.
The applicant argued that Article 10-A-3.b.(3) of the Personnel Manual prohibited his rating chain from preparing the special OER until after the final review​ing authority approved the AIM Report.  However, Article 1-J-2.b.(2) of the Adminis​tra​tive Investigations Manual clearly contemplates that a district commander may take action on matters within his or her cognizance before forwarding the report for final review.  Even if the rules were read to prohibit such action by the District Commander, the applicant has not proved that the action taken by his chain of com​​mand prior to the report’s finalization caused him any harm because he has not proved that, if the District Commander had waited to act until            , he would have decided not to order that the findings of the report be reflected in an OER in the appli​cant’s record.  


14.
The applicant argued that the special OER was improper under Article 10-A-3.b.(3) of the Personnel Manual because he was exonerated by the investigation.  The AIM IO found that the mishap was not caused by any misconduct.  However, he also found that the primary cause of the mishap was the applicant’s “failure to maintain situ​ational awareness.”  Likewise, the District Commander concluded that “pilot error … caused the aircraft to strike the ground.”  Under Articles 5-C-1 and 5-K of the Admin​​is​trative Inves​tigations Manual, a determination that a mishap was not caused by “misconduct” does not mean that it was not caused by ordinary negligence; nor does it preclude dis​cipli​nary action or have any bearing on the member’s guilt or inno​cence.  Therefore, the Board finds that the applicant was not exonerated by the investi​ga​tion, and the IO’s finding that he did not commit misconduct did not preclude pre​paration of a special OER under Article 10-A-3.b.(3) of the Personnel Manual.  Rather, the investi​ga​tion con​cluded, in essence, that the mishap was caused by his negligence (                                  ).


15.
The applicant argued that the special OER should be removed from his record because, under Article 10-A-4.g.(1) of the Personnel Manual, the rating chain was prohibited from making any reference to an ongoing investigation.  The Chief Counsel recommended that the Board remove the sentence referring to the investigation from the special OER because of the prohibition in Article 10-A-4.g.(1).  In essence, the Chief Counsel argued that, although the investigation was complete in                  for the pur​pose of the District Commander’s taking action by ordering the preparation of the OER under Articles 1-K-1 and 1-J-2.b.(2) of the Administrative Investigations Manual, it was not complete for the purpose of mentioning the investigation in the OER under Article 10-A-4.g.(1) of the Personnel Manual.  While this argument may seem anomalous, it is justified by the last sentence of Article 10-A-4.g.(1), which states that the restrictions contained therein “do[] not preclude comments on appropriate, undisputed, sup​port​able and relevant facts, so long as no reference is made to the pending proceedings.”  Therefore, the regulations clearly permit an OER to contain com​ments about an officer’s poor performance, as discovered by an investigation, even if the report on the investi​ga​tion has not been finalized, as long as the OER does not make reference to the inves​ti​gation.  However, the sentence referring to the investigation in the special OER is pro​hibited under Article 10-A-4.g.(1) and should be removed from the OER.  


16.
As the applicant alleged, CGPC should have returned the OER to his rat​ing chain for revision because of the prohibited reference to the investigation.  Never​theless, CGPC’s failure to do so does not render the entire OER invalid.  As the Chief Counsel argued, the Board should not expunge an entire OER unless the erroneous comment cannot fairly be excised from it.  See BCMR Docket No. 151-87.  In this case, the Board finds that the prohibited reference to the investigation can easily be removed from the special OER.  The applicant has not proved that the entire special OER must be removed from his record because of the reference to an ongoing investigation.


17.
The applicant alleged that he should have been named a party to the investigation and accorded full party rights.  However, Article 1-G-4.i. of the Adminis​trative Investigations Manual provides that “[m]ost instances requiring investigation can adequately addressed by” an informal investigation.  Article 1-E-2.b. prohibits the designation of parties in an informal investigation but provides that, if an informal investigation uncovers “such disputed issues of fact that a substantial risk of injustice to a person or persons would exist if they were not afforded the rights of a party during the investigation,” the investigation may be upgraded to a formal investigation or court of inquiry.  The Board finds that the applicant has not proved that the informal investi​gation of his case uncovered such disputed issues of fact that the Coast Guard erred by not according him full party rights.  Moreover, the Board notes that in providing him with the Statement of Witness Rights and Rule 301, the Coast Guard strongly warned the applicant against volunteering self-incriminating informa​tion and informed him that legal counsel was available to advise him about what information he should or should not provide to the IO.  Therefore, the Board finds that the applicant has not proved that the Coast Guard erred in not according him full party rights or that the Coast Guard denied him any right that he was due as a witness.


18.
The applicant alleged that under Article 10-A-4.g.(1) of the Personnel Man​ual, the rating chain was prohibited from basing an OER on the findings of any investigation to which he not named a party.  Article 10-A-4.g.(1), however, only pro​hibits references to an investigation if the member was not accorded full party rights; it does not prohibit “comments on appropriate, undisputed, supportable and relevant facts, so long as no reference is made to the pending proceedings,” as the last sentence of the article expressly states.  The applicant argued that since CGPC once returned as deficient an OER that referred to an investigation because the officer in question was not named as a party, the special OER should be removed from his record.  However, CGPC’s letter in that case did not indicate that the OER as a whole was improper; it merely indicated that the reference to the investigation was improper because the offi​cer was not accorded party rights.  Therefore, the fact that the applicant was not accord​ed party rights in this case does not make the entire special OER improper but only the sentence referring to the investigation, which should be excised from the OER.


19.
The last sentence of Article 10-A-4.g.(1) states that the restrictions con​tained therein “do[] not preclude comments on appropriate, undisputed, sup​portable and relevant facts, so long as no reference is made to the pending proceedings.”  The applicant alleged that this sentence did not justify the preparation of an OER based on an ongoing investigation to which he was not named a party because he himself dis​putes the facts.  The applicant’s argument, if valid, would prohibit any OER from ever mentioning facts uncovered by an investiga​tion that was still ongoing or facts uncov​ered by an investigation to which the officer was not named a party, unless the officer not only agreed about the facts but also agreed that they should be reflected in an OER.  Such an interpretation of the word “undisputed” would render the last sen​tence of Article 10-A-4.g.(1) a virtual nullity because no one would voluntarily per​mit negative facts to be reflected in an OER if he could prevent it just by quibbling or pretending to quibble with the facts.  Moreover, the Board notes that the applicant expressly admitted to the AIM IO that,                              .”  Thus, the Board finds that the applicant has in fact agreed with the only incriminating comment in the special OER:  “During this emer​gency, he lost situational awareness and did not recognize that                     .”  Therefore, the Board finds that the AIM IO’s finding of pilot error, as described in the special OER, was “undisputed” within the meaning of the last sentence of Article 10-A-4.g.(1).


20.
The applicant alleged that the OER should be removed from his record because it has been repudiated by his CO, who served as the reviewer on his rating chain.  However, the alleged repudiation by the CO is irrelevant.  The CO pre​pared the OER upon a direct order of the District Commander.  There is no evidence in the record that the District Commander has repudiated it.  Nor is there any evidence that the description of the applicant’s performance contained in the OER is false.


21.
The applicant alleged that the special OER should be removed from his record because the District Commander intended the mishap to be reflected only in a regular,                 OER.  He alleged that the CO’s decision to prepare a special OER “drew far more attention to the incident than either [the District Commander or the CO] thought proper.”  The Board finds that the CO reasonably interpreted the District Com​mander’s order that the incident be reflected in the applicant’s “next OER” to mean that the inci​dent should be reflected in a special OER.  To have commented on the incident in the applicant’s next           OER would have violated Article 10-A-4.g.(3)(g) of the Personnel Manual, which prohibits comments on events that occur outside of the report​ing period.  Thus, the only “next OER” the mishap could be reflected in was a special OER.  Because the District Commander clearly intended the applicant’s per​form​ance record to reflect his role in mishap, the Board finds that the CO acted properly in interpreting the District Commander’s order as requiring submission of a special OER.


22.
The applicant’s allegation that his CO wrongfully exerted command influ​ence over his rating chain by directing them to submit the special OER is without merit.  Article 10-A-3.b. of the Personnel Manual permits the CO or any higher author​ity with​in the chain of command to direct the submission of a special OER.  Moreover, the appli​cant has not proved that the CO or anyone else exerted wrongful influence in determining the wording of the CO.  The CO’s statement that he would have objected had the applicant’s supervisor or reporting officer attempted to change the wording does not prove that the supervisor or reporting officer were actually coerced into accept​ing the wording of the special OER.  As the CO admitted, the reporting officer had participated in drafting the wording of the OER, and the supervisor, a public works officer, did not supervise the applicant in his capacity as an aviator.


23.
The applicant has not proved that the information in the special OER per​taining to his role in                      is inaccurate or that the Coast Guard violated any regulation other than Article 10-A-4.g.(1) of the Personnel Manual, under which only the reference to the investigation is unlawful.  Therefore, only the ref​erence to the investigation should be removed from his record.  That reference may be removed by deleting the following words:  “My personal experi​ence with this officer affirms the administrative investi​ga​tion’s review of training documents and perform​ance records that found no trend of substandard performance.  In fact,.”


24.
The applicant asked the Board to remove his failure of selection for pro​motion, which he alleged was caused by the error in his record.  In Engels v. United States, 678 F.2d 173, 175-76 (Ct. Cl. 1982), the Court of Claims held that the BCMR, after correcting an applicant’s record, should decide whether his failures of selection for promotion should be removed by answering two questions:  “First, was [the appli​cant’s] record prejudiced by the errors in the sense that the record appears worse than it would in the absence of the errors?  Second, even if there was some such prejudice, is it unlikely that [the applicant] would have been promoted in any event?”


25.
The Board finds that the first requirement of the Engels test is not met:  the reference to the administrative investigation did not make the applicant’s record appear worse than it would in its absence.  The sentence actually refers to a positive finding of the investigator about the applicant’s performance.  Moreover, the reference to the investigation is not per se prejudicial because the officers on the selection board would already know that any          would be investigated.  Therefore, the Board finds that the applicant has not proved that his failure of selection for promotion to                 should be removed from his record.


26.
Accordingly, the applicant’s request for relief should be granted only in part, by removing from the special OER the sentence referring to the administrative investigation.

ORDER


The military record of , shall be corrected by removing the following comments from block 3.h. of the special OER for the period                                   : 

My personal experience with this officer affirms the administrative investi​ga​tion’s review of training documents and performance records that found no trend of substandard performance.  In fact,  


The word “he” in the third line of the second paragraph of the special OER shall be changed to the applicant’s name and become the first word of that paragraph.


The remainder of the applicant’s request is denied.








______________________________








Robert C. Ashby








______________________________








Mark A. Holmstrup








______________________________








Karen L. Petronis


































�  A Class A mishap is any accident that damages an aircraft so badly that it is rendered “uneconomically repairable.”  Safety and Environmental Health Manual (COMDT�INST M5100.47), Article 2-K-2.a.


�  This was the second draft of the special OER.  The first draft was rejected by the Personnel Command because it was signed by officers not on the applicant’s official rating chain.  


�  In these cases, the courts held that the statements of witnesses to a safety investigation who had been promised confidentiality could be withheld from discovery in a civil suit and from release under FOIA because such releases would jeopardize the safety program by discouraging witnesses from revealing the full cause of mishaps.


�  On June 20, 2000, in response to a request from the applicant, the applicant in BCMR Docket No. 1999-029 and his attorney sent the Board authorization to consider “all affidavits, briefs, correspondence and other documents submitted in his case in the petition of [the applicant in this case, BCMR Docket No. 1999-101].” 


�  In finding 4 in the final decision in BCMR Docket No. 1999-171, the Board held that under Article 10-A-4g.(1) of the Personnel Manual, “the fact that the applicant was not a party to the CGIS investigation or the informal investigation for that matter is irrelevant to the disputed OER.”


�  A copy of the memorandum was sent to the applicant by e-mail directly from the Chief Counsel’s office on September 29, 2000.


�  At the request of the applicant and with the approval of the Office of the Chief Counsel, the Board sent the applicant copies of Enclosures (9) and (10) of the AIM Report on September 29, 2000.


�  The Safety and Occupational Health Manual, COMDTINST M5100.29 (series), has been succeeded by the Safety and Environmental Health Manual, COMDTINST M5100.47 (series). See COMDTINST M5100.47, Paragraph 2.


� Safety and Environmental Health Manual, Chapter 2-Y and Enclosure (2), Paragraphs 2.b. and 4.a.


� In BCMR Docket No. 1999-029, the applicant argued that the last sentence of paragraph 2.b. of Enclo�sure (2) to the Safety and Environmental Health Manual prohibited the Coast Guard from releasing copies of an officer’s own confidential statements to the officer himself.  However, given the purpose of the safety privilege and confidentiality as described in the manual, the Board is not persuaded that the MAB violated paragraph 2.b. by giving the applicant copies of his own confidential statements.  See Brock�way v. Department of the Air Force, 518 F.2d 1184, 1186 (8th Cir. 1975).


�  The last sentence of paragraph 2.b. of Enclosure (2) to the Safety and Environmental Health Manual states that “[c]onfidential statements will not be released to anyone, including government prosecutors, with�out the express consent of Commandant .… .”  However, in the context of the paragraph, this sentence clearly means that no one in the safety program may release a confidential statement.  It does not prohibit a witness from releasing or repeating his own confidential state�ment.


� Safety and Environ�mental Health Manual, Enclosure (2), paragraph 2.a.; Admin��is�trative Inves�tiga�tions Man�ual, Article 6-A-6.a.b.


� Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979) (finding that absent strong evidence to the contrary, government officials are pre�sumed to have acted lawfully, correctly, and in good faith).


� The Board notes, moreover, that there is no evidence in the record suggesting that the IO received the information in Enclo�sure (7) before he received the information in Enclosures (8), (9), and (10).





