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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

	Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2001-002

  


FINAL DECISION

ANDREWS, Attorney-Advisor:

This proceeding was conducted according to the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed upon the BCMR’s receipt of the applicant’s military records on October 6, 2000.


This final decision, dated July 12, 2001, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS 


The applicant, a former seaman (SN; pay grade E-3) in the Coast Guard, asked the Board to cor​rect his military record by changing his reenlistment code from RE-4 (ineli​gible for reen​listment) to RE-1 (eligible for reenlistment).  He alleged that the sepa​ra​tion code in block 26 of his discharge form (DD 214) was inconsistent with an RE-4 code.  He completed the application on September 26, 2000, before he was actually dis​charged.  In support of his allegation, he submitted a copy of an unofficial “DD 214 Worksheet” (instead of his official DD 214) showing an MBK separation code, which means voluntary release upon completion of required active service, and an RE-4 reenlistment code.

SUMMARY OF THE RECORD


On                         , the applicant enlisted as a fireman apprentice in the Coast Guard for four years.  He was advanced to seaman approximately two years later.  His military record contains many Administrative Remarks (“page 7s”) concern​ing poor per​formance, such as wearing an improper uniform, using offensive language, not quali​fying for any “A” School to advance above the rank of seaman, losing his watch-stand​ing qualification, not paying attention to duty, not following proper proce​dures, show​ing a lack of motivation and initiative, and possessing “a flexible integrity which he bends to suit his needs.”                      , the applicant extended his enlistment for another two years, through                         .


On                 , the applicant was placed on performance probation for one year in accordance with Article 12.B.16. of the Personnel Manual.  In a page 7, he was warned that if his performance did not improve, he would be “recommended for dis​charge due to unsuitability.”  The page 7 noted that he had 16 negative page 7s in his record and that he was unable to perform the most simple tasks expected of him with​out close supervision or to learn from his mistakes.  It also noted that on                   , his errors had caused the air station where he worked to fail to launch a search and rescue mission.


The applicant was not recommended for advancement due to his continued poor performance in         and            .  At his reenlistment interview on                , he was advised that he would not be allowed to reenlist 

because of his lack of general adaptability to the Coast Guard and his inability to learn from past mistakes as documented by the 20 negative [page 7s] in his record.  [He] continues to display poor performance and lacks the knowl​edge and qualities required to become a Petty Officer.  [He] requires intense super​vi​sion, is easily distracted, and lacks the initiative for advancement.  ...  Member will be assigned Reenlistment Code RE-4, Not Eligible for Reen​list​ment.  Mem​ber will receive an Honorable Discharge.


 The applicant signed an acknowledgment of this notice and of his right to sub​mit a written appeal within 15 days via the chain of command.  There is no record of any written appeal in his personal data folder.


On                 , the applicant was released into the Reserve upon the expira​tion of his enlistment.  He refused to sign his DD 214, which showed an honorable dis​charge by reason of “completion of required active service.”  He received an RE-4 reen​listment code and a JBK separation code (not MBK), which means it was an invol​un​tary discharge directed upon the completion of required service.  Having served less than eight years on active duty, he was not entitled to appear before an Adminis​tra​tive Dis​charge Board.


During his six years in the Coast Guard, the applicant was not recommended for advancement on seven of the nine evaluations he received, although his conduct was evaluated as “satisfactory.”  His average evaluation marks (on a scale of 1 to 7, with 7 being best) were 3.96 for military bearing, 3.43 for work performance, 3.87 for profes​sion​alism, and 3.42 for leadership. 

VIEWS OF THE COAST GUARD


On February 23, 2001, the Chief Counsel of the Coast Guard submitted an advi​sory opinion recommending that the Board deny the applicant’s request. 


The Chief Counsel argued that the Board should dismiss the case without preju​dice because the applicant did not exhaust his administrative remedies by applying to the Discharge Review Board (DRB) as required by the Board’s rule at 33 C.F.R. § 52.13(b).  He alleged that under 33 C.F.R. §§ 51.3 and 51.4, the DRB “may upgrade a discharge or change the reason for discharge including the authority to review and make changes to a RE-4 or SPD code.”  


The Chief Counsel argued that under Skinner v. United States, 594 F.2d 824, 828 (Ct. Cl. 1979), to be entitled to relief, the applicant would have to prove that his dis​charge was “carried out in violation of a substantial right.”  He alleged that the appli​cant “was accorded all of the rights to which he was entitled” and was properly sepa​rated in accordance with Articles 1.G.5., 12.B.5.c., and 12.B.11. of the Personnel Manual.  He argued that under Article 12.B.5.b., the applicant was only entitled to notice and an opportunity to submit a written appeal within 15 days.  He alleged that the record proves that the applicant was not denied these rights.


The Chief Counsel further alleged that the applicant’s discharge and RE-4 reenlistment code “are well supported by Applicant’s extensive history of adverse marks and [page 7] entries ... [which] reveal in great detail Applicant’s poor perform​ance and work habits, and lack of adaptability for service in the Coast Guard.”  He argued that, absent credible evidence to the contrary, the Board should presume that the applicant’s superior officers acted correctly, lawfully, and in good faith in making administrative entries in his military record.  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  In addition, he pointed out that the applicant did not contest any of the adverse entries in his record. 


The Chief Counsel alleged that the applicant’s “sole claim is that he was errone​ously assigned an RE-4 RE Code based on his belief that he received a MBK Separation Code which does not comport with the assignment of an RE-4 Code.”  He argued that because the applicant was actually assigned a JBK separation code, the RE-4 is proper.  He stated that the applicant based his application on codes on an unofficial worksheet and should have waited until he was given his official DD 214 on                   .

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD


On February 27, 2001, the Chairman sent the applicant a copy of the views of the Coast Guard and invited him to respond within 15 days.  No response was received from the applicant.

APPLICABLE REGULATIONS


Article 1.G.5. of the Coast Guard Personnel Manual (COMDTINST M1000.6A) states that no member may reenlist without the approval of his or her commanding offi​cer (CO).  Under Articles 12.B.4.b. and 12.B.5.a., a CO must inform a member either at the time of his pre-discharge interview (approximately six months prior to the end of an enlistment) or at any time thereafter if he will not be eligible to reenlist.  Article 12.B.4.d. requires that the notification be ​docu​ment​ed on a page 7, with the expected separation and reenlistment codes and the reasons for the CO’s determination not to reenlist the member.  Under Article 12.B.5.b., any member who has served fewer than eight years of total active duty and is not eligible to reenlist must sign a page 7, inform​ing him of his right to submit a written appeal of his CO’s decision within 15 days.

 
Under Article 12.B.16. of the Personnel Manual, a member may be discharged for unsuitability due to inaptitude or apathy.  He must be given a probationary period of at least six months to improve his performance.  The CO must counsel the applicant about the probationary period and possible discharge and document the counseling on a page 7.


Under the Separation Designator Program (SPD) Handbook, members who have served less than eight years on active duty and who are involuntarily discharged at the end of an enlistment should be assigned a JBK separation code and either an RE-1 or RE-4 reenlistment code.  An MBK separation code is appropriate for a member who is voluntarily discharged at the end of an enlistment because he chooses not to reenlist.  Only an RE-1 code is assigned to members who receive an MBK separation code.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Chief Counsel argued that the case should be dismissed for failure to exhaust administrative remedies by applying to the DRB.  Under 33 C.F.R. § 51.3, veter​ans “may apply to the DRB for a change in the character of, and/or the reason for, the discharge.”  Under 33 C.F.R. § 51.4, the term “discharge” is defined to include “the assignment of a separation program designator, separation authority, the stated reason for the discharge, and the characterization of service.”  However, the applicant has asked only for a change in his RE code, which is not mentioned in either 33 C.F.R. § 51.3 or § 51.4.  Al​though a change in the character of discharge ordered by the DRB may some​times result indirectly in a change of RE code and the BCMR sometimes revises dis​​charg​es along with RE codes, veterans need not apply to the DRB before applying to the BCMR when their requests concern solely their RE codes.  Therefore, the Board has jurisdiction over this matter pursuant to sec​tion 10 U.S.C. § 1552.  The application was timely.

2.
The applicant requested an oral hearing before the Board.  The Chairman, acting pursuant to 33 C.F.R. § 52.31, denied the request and recom​mended disposition of the case without a hearing.  The Board concurs in that recommendation. 

3.
The record indicates that the applicant was counseled many times over the course of his six years in the Coast Guard about his poor performance.  In addition, he was counseled and put on one years’ performance probation in           , but his performance did not improve.  On               , he was notified that because his performance had not improved, he would not be allowed to reenlist when his enlist​ment expired on                    , and that he would receive an RE-4 reenlistment code.  Because he had served less than eight years on active duty, he was not entitled to have his CO’s decision reviewed by an Administrative Discharge Board.  He was noti​fied of his right to submit a written appeal under Article 12.B.5.b. of the Personnel Manual but apparently did not take advantage of it.

4.
At some point in                     , the applicant was provided with a draft DD 214 Worksheet that showed an RE-4 reenlistment code paired with an MBK sepa​ration code, denoting a voluntary separation upon the expiration of an enlistment.  The applicant alleged that his RE code should be upgraded to RE-1 because the RE-4 he received is inconsistent with an MBK separation code.  If the applicant had actually received an MBK and an RE-4 on his DD 214, the codes would indeed be improperly paired under the provisions of the SPD Handbook.  However, the applicant’s DD 214 indicates that he was ultimately assigned a JBK separation code, for an involuntary separation at the expiration of an enlistment, which may properly be paired with an RE-4 reenlistment code under the provisions of the SPD Handbook.  Therefore, the codes on the applicant’s DD 214 are not inconsistent.  Moreover, the applicant has not proved that he suffered any harm because he was initially shown a draft DD 214 Worksheet with the right RE code but an erroneous separation code that indicated a voluntary, rather than an involuntary, separation.

5.
The applicant has not proved that the Coast Guard committed any error or injustice in discharging him upon the expiration of his enlistment or in assigning him an RE-4 reenlistment code.  The poor performance documented in his military record amply supports his command’s determination not to make him eligible for reenlist​ment.  The record also indicates that he was frequently counseled and given many opportunities to improve but failed to do so.  The applicant also has not proved that the Coast Guard denied him due process in notifying him of the nature and reason for his discharge and of his right to appeal. 

6.
Accordingly, the applicant’s request for relief should be denied.

[ORDER AND SIGNATURES ON FOLLOWING PAGE]
ORDER

The application for correction of the military record of                        , USCG, is denied.







Kevin C. Feury






Robert A. Monniere







Gareth W. Rosenau
