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Applicant’s Request

The application for discharge review, received 970711, requested that the characterization of service on the discharge be changed to honorable, and the reason be changed to End of Enlistment/Retirement.  The applicant requested a personal appearance hearing in the Washington National Capital Region.  The applicant was informed via NDRB correspondence that a documentary discharge review would be conducted prior to the scheduling of a personal appearance hearing.  The applicant did not list any representative on the DD-293.
Summary of Review
A documentary discharge review was conducted in Washington, D.C. on 980601.  The NDRB determined that the discharge properly and equitably reflects the quality of service rendered.  The discharge shall remain:  GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN, Article 3630620. 

PART I - APPLICANT’S ISSUES (verbatim)

1.  My General Discharge was not a just and fair evaluation of my military service.  It was based on one isolated incident in over 16 years of service to my country, Honorable service.

2.  My retirement was unjustly revoked, even though the commanding officer and administrative board recommended my retention in service for retirement which was 6 months my retirement date was 96Sep30, I was discharged 96Sep13.

3.  The separation authority and separation code on my DD 214 kept me unemployed.  This is not justice, it is a sentence for life.

PART II - SUMMARY OF SERVICE
Prior Service (component, dates of service, type of discharge):


Active:
USAF


780224-820223
HON




USN


831227-890829
HON


Inactive:
USNR (DEP)

830818-831226
HON

Period of Service Under Review:

Date of Enlistment:  890830


Date of Discharge:  960913

Length of Service (years, months, days):


Active:  07  00  24


Inactive:  None

Age at Entry:  34



Years Contracted:  6 (16 mn extension)

Education Level:  12 (GED)


AFQT:  83

NEC:  STG 0415  



Highest Rate:  STG1 (SW)

Final Enlisted Performance Evaluation Averages (number of marks):

Performance:
3.97 (6)
Behavior:
4.00 (6)
OTA:  4.00  (on 4.0 scale)


3.00 (2)

1.50 (2)

2.64  (on 5.0 scale)


Military Decorations:  None

Unit/Campaign/Service Awards: 
GCM (2), NDSM, AFEM, BER, USAFGCM, USAFTR, USAFLSA, LOC, LOA (2)

Nonjudicial Punishment(s):  1

Court(s)-Martial:  None

Days of Unauthorized Absence:  None

Character, Narrative Reason, and Authority of Discharge:

GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.

PART III - CHRONOLOGICAL LISTING OF SIGNIFICANT SERVICE EVENTS1
830706:
Signed DD Form 1966 acknowledging that he had not used drugs prior to his service and will not abuse any illegal drugs or controlled substances while in the service of his country.

831228:
Applicant certified he had read and understood all of the information contained in the Navy "Drug Abuse Statement of Understanding".  Specifically, that consequences of illicit drug use, effects of drug and alcohol abuse on discipline and combat readiness, consequences of drug trafficking, physical and psychological effects of drugs and alcohol abuse, and the Navy’s urinalysis screening program.

890830:
Reenlisted USS Bradley (FFG-49), Charleston , SC.  Contracted for 6 years.

940708:
Applicant extended enlistment for 16 months.

941230:  
Joined USS STOUT (DDG 55)

950927:
Applicant authorized for transfer to Fleet Reserve effective 960930.

960126:
NAVDRUGLAB, Jacksonville, FL reported that applicant’s urine sample, received 960108, tested positive for THC.

960127:
Sworn statement by the applicant that he had smoked marijuana while drunk and that it was a once in a life time, terrible mistake.  He stated that he had never smoked marijuana prior to this incident and would never smoke it again; that drug use is not a part of his life.

960131:
NJP for violation of UCMJ, Article 112a: Did on or before 28 December 1995, Wrongfully use marijuana, a schedule one controlled substance as reflected by NAVDRUGLAB Jacksonville message # R 261621Z Jan 96.

Award:  Forfeiture of $900 per month for 2 months, restriction for 60 days, reduction to STG2 (SW).  No indication of appeal in the record.

960207:
Applicant notified of intended recommendation for discharge under other than honorable conditions by reason of misconduct due to drug abuse as evidenced by all drug incidents in your current enlistment.

960212:
Applicant advised of rights and having chosen to consult with counsel certified under UCMJ Art 27B, elected to retain all rights and appear before an administrative discharge review board.

960303:
Administrative Discharge Board (ADB) was convened; by unanimous vote, based upon a preponderance of the evidence, found that the applicant had committed misconduct due to drug abuse, and recommended applicant be retained in the Naval Service.

960304:
Commanding officer recommended applicant be given alcohol rehabilitation and allowed to retire under honorable conditions at the earliest convenience of the government.  Commanding officer’s verbatim comments:  After a thorough review of the case, I agree with the findings of the board.  I do not condone any form of drug abuse in the military; however, after reviewing STG2 (applicant’s) record and the facts of the case, it is clear that he has been an asset to the Navy for the past sixteen years.  The evidence in the case supports a finding that the drug use was out of character for STG2 (applicant).  Prior to this incident, STG2 (applicant) had an impeccable record, I recommend STG2 (applicant) be afforded the opportunity for alcohol rehabilitation and subsequently be retired from the Navy under honorable conditions at the earliest convenience of the government.  Enclosure (3) is Pers-27 approval for authorization to transfer STG2 (applicant) to Fleet Reserve on 30 September 1996.


USS STOUT (DDG 55)  is deployed  in the Mediterranean with the George Washington Battle Group, scheduled to return to Norfolk, VA 25 July 1996.  I desire that STG2 (applicant) be transferred to Transient Personnel Unit, Naval Station, Norfolk, VA pending final processing and discharge from the Naval Service.

960312:
Temporary duty Transient Personnel Unit (TPU), NAVSTA, Norfolk, VA.

960725:
Chief of Naval Personnel recommended that the Assistant Secretary of the Navy approve the administrative discharge for misconduct due to drug abuse with a characterization of General (Under Honorable Conditions).  Letter follows: “1.  In the case of STG2 P__, an administrative board found that the service member has committed misconduct due to drug abuse as evidenced by his nonjudicial punishment of 31 January 1996.  The Administrative Board recommended retention, The Commanding Officer recommended STG2 P__ be afforded the opportunity for alcohol rehabilitation and subsequently be retired from the Navy under the TERA program.  STG2 P__ completed Level III alcohol rehabilitation treatment, however, does not qualify for retirement under the TERA program due to his misconduct and nonrecommendation for retention or advancement.  Despite the recommendation of the Administrative Board and Commanding officer, this case is forwarded in accordance with reference (a)[SECNAVINST 1910.4B] recommending separation.

2.  The Administrative Board had before it specific evidence of record contained in enclosure (1) which is considered by this office to demonstrate an incompatibility with further military service.  This specific evidence is cited and elaborated upon as follows;

- 31 January 1996: CO's NJP for violation of UCMJ Article 112a, wrongful use of a controlled substance (marijuana).  Awarded reduction in rate to E-5, forfeiture of $900-00 pay per month for 2 months and restriction for 60 days.

-Petty Officer P__ tested positive for THC in a drug urinalysis conducted by the command.  He knowingly and willingly disregarded the CNO’s zero tolerance policy on illegal drug usage when he made a decision to use the marijuana offered to him the second time around, while he was out drinking with his wife and friends.  It was not until he tested positive for drugs that he admitted to an alcohol problem.  Retaining the member, on the basis that he still has good skills to offer the Navy, would be sending the wrong message - that drug abuse is alright if one is an outstanding performer.

3.  For the reasons discussed above it is recommended that you approve the administrative separation of STG2 P__ for misconduct due to drug abuse with a characterization of General (Under Honorable Conditions).

4.  Your signature below will effect this recommended action.”

960730:
Assistant Secretary of the Navy approved and directed the applicant be given a discharge of General (Under Honorable Conditions) for misconduct due to drug abuse.

960805:
Temporary duty TPU, Norfolk, VA.

960819:
Temporary duty NAVALCOHOLREHABCEN, NS Norfolk, VA.

960913:
Applicant discharged GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.

RECORDER’S NOTES:

1  The source for all entries is the service record (includes medical/dental record) unless otherwise noted.

 PART IV - EXTRACT OF PERTINENT REGULATION/LAW
A.  Navy Military Personnel Manual, (NAVPERS 15560C, Change 9/94, effective 940722 - 961002)  Article 3630620, SEPARATION OF ENLISTED MEMBERS BY REASON OF MISCONDUCT DUE TO DRUG ABUSE, states:PRIVATE 

1.  A member must be mandatorily processed for separation by reason of misconduct due to drug abuse based upon one or more military offenses or civil convictions (including actions that amount to findings of guilt, i.e., admission or entry in pretrial intervention or similar programs with civilian authorities) for the following:

a.  Drug Abuse.  The illegal or wrongful use or possession of a controlled substance(s).

b.  Drug Paraphernalia.  All equipment, products, and materials that are used, intended for use, or designed for use in injecting, ingesting, inhaling, or otherwise introducing into the human body controlled substances in violation of the law.

c.  Drug Trafficking.  The sale, transfer, or possession with intent to sell or transfer, controlled substance(s).

2.  Characterization of Service

a.  Normally Other Than Honorable.

b.  Type warranted by service record (Honorable or General) or Entry Level Separation under guidance in Article 3610300 when:

(1) separation processing is based solely on urinalysis test (fitness for duty, and certain service directed tests) results which, under OPNAVINST 5350.4 ( Appendix A to enclosure (4)) may not be used to characterize service as Other Than Honorable; or

(2) separation processing is based solely on drug abuse divulged through the Voluntary Self-Referral Program which may not be used to characterize service as Other Than Honorable except as outlined in OPNAVINST 5330.4.

3.  Procedures

a.  The Administrative Board Procedure (Article 3640200) shall be used.  However, a commanding officer may process a member under the Notification Procedure (Article 3640200) when separation is based solely on one of the two reasons listed in subparagraph 2b(1) and 2b(2) of this article.

b.  The Administrative Board Procedure (Article 3640200) shall be used for inactive duty reservists who test positive for drugs during inactive duty training.  Inactive duty reservists recalled to active duty who test positive for drugs at recall sites shall also be processed using the Administrative Board Procedure.

c.  Chief of Naval Personnel (CHNAVPERS) is separating authority, except when separation is based solely on one of the two reasons listed in subparagraphs 2b(1) and 2b(2) of this article.  In such cases, officers exercising special court-martial convening authority (SPCMCA) are delegated authority (see Article 3610220) to separate members if the member does not object to the separation.  In cases where member objects to separation, CHNAVPERS (Pers-83) is Separation Authority.

d.  Forward the processed case by letter of transmittal or message to Pers-83.  Ensure member's full name, rate and SSN have been indicated on each page of the case.  In those cases where the commanding officer effects the separation, indicate date and characterization of service or description of separation awarded.  Refer to Article 3640200.11 for message submission option in those cases where member waives an Administrative Board, the commanding officer does not have authority to effect separation or member objects to separation.

Note that if basis for offense of drug abuse is evidenced solely by a court-martial conviction and the SPCMCA has remitted or suspended a punitive discharge, forward case to the same convening authority for endorsement according to Article 3610260.7b.
B.  Under the Manual for Courts-Martial, a punitive discharge is authorized for violation of the Uniform Code of Military Justice, Article 112a, wrongful use, possession, etc. of control substances; if adjudged at a Special or General Court Martial.

C.  SECNAVINST 5420.174C, enclosure (1), Manual for Discharge Review 1984, Chapter 9, Standards for Discharge Review, paragraph 9.3, Equity of the Discharge, states, in part, that a discharge shall be deemed to be equitable unless in the course of a discharge review, it is determined that relief is warranted based upon consideration of the applicant's service record and other evidence presented to the NDRB viewed in conjunction with the factors listed in this paragraph and the regulations under which the applicant was discharged, even though the discharge was determined to have been otherwise equitable and proper at the time of issuance.  Areas of consideration include, but are not limited to:

1.  Quality of service, as evidenced by factors such as:

a.  service history, including date of enlistment, period of enlistment, highest rank achieved, conduct and proficiency ratings (numerical and narrative);

b.  awards and decorations;

c.  letters of commendation or reprimand;

d.  combat service;

e.  wounds received in action;

f.  records of promotions and demotions;

g.  level of responsibility at which the applicant served;

h.  other acts of merit that may not have resulted in formal recognitions through an award or commendation;

i.  length of service during the service period which is the subject of the discharge review;

j.  prior military service and type of discharge received or outstanding post-service conduct to the extent that such matters provide a basis for a more thorough understanding of the performance of the applicant during the period of service which is the subject of the discharge review;

k.  convictions by court-martial;

l.  records of nonjudicial punishment;

m.  convictions by civil authorities while a member of the service, reflected in the discharge proceedings or otherwise noted in the service records;

n.  records of periods of unauthorized absence;

o.  records relating to a discharge in lieu of court-martial.

2.  Capability to serve, as evidenced by factors such as:

a.  Total capabilities.  This includes an evaluation of matters such as age, educational level, and aptitude scores.  Consideration may also be given as to whether the individual met normal military standards of acceptability for military service and similar indicators of an individual's ability to serve satisfactorily, as well as ability to adjust to military service.

b.  Family and personal problems.  This includes matters in extenuation or mitigation of the reason for discharge that may have affected the applicant's ability to serve satisfactorily.

c.  Arbitrary or capricious actions.  This includes actions by individuals in authority which constitute a clear abuse of such authority and that, although not amounting to prejudicial error, may have contributed to the decision to discharge the individual or unduly influence the characterization of service.

d.  Discrimination.  This includes unauthorized acts as documented by records or other evidence.

PART V - RATIONALE FOR DECISION
Discussion


After a thorough review of the records, supporting documents1, facts, and circumstances unique to this case, the Board determined that the characterization of the applicant’s service is equitable.  The discharge shall remain:  GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.

The applicant was discharged on 960913 with a characterization of general (under honorable conditions) by reason of misconduct due to drug abuse, use (A and B, part IV).  The record clearly documents the basis for the separation.  The applicant's illegal use of marijuana was detected in January 1996 through a random urinalysis.  He was punished and discharged.  The applicant was thoroughly familiar with the Navy’s policy regarding illegal use of drugs and the consequences of violating that policy, as evidenced by his statements in January 1996.  After nonjudicial punishment, the commanding officer initiated administrative discharge separation proceedings in accordance with Navy policy.  The applicant was afforded the opportunity to exercise all of the rights of law, custom, and regulation to which he was entitled.  He elected to retain all rights.  An Administrative Discharge Board was convened; it found the applicant had committed misconduct due to drug abuse and recommended the applicant be retained in the Naval Service.  The commanding officer recommended the applicant be afforded the opportunity for alcohol rehabilitation and subsequently be retired from the Navy under honorable conditions at the earliest convenience of the government.  BUPERS recommended, to the Assistant Secretary of the Navy (SECNAV), that the applicant be administratively separated with a characterization of general (under honorable conditions) due to misconduct by reason of drug abuse.  The SECNAV concurred with BUPERS and directed the applicant’s discharge GENERAL (UNDER HONORABLE CONDITIONS)/Misconduct.  The discharge and characterization were consistent with Navy policy and standards of discipline, and were proper and equitable (C, Part IV).


In the applicant's first issue, he states that “My General Discharge was not a just and fair evaluation of my military service.  It was based on one isolated incident in over 16 years of service to my country, Honorable service.” Certain forms of misconduct are so detrimental to good order, discipline, and appropriate standards of performance and conduct that processing for administrative separation is mandatory; drug abuse falls into this category.  The normal characterization of discharge for personnel abusing drugs is under other than honorable conditions.  In addition, the applicant could have received a punitive discharge for his drug abuse, if his command had initially pursued this option (B, part IV).  The NDRB concluded that the applicant’s service record and performance were taken into consideration when he was given a general characterization.  

The second portion of this issue implies that a permissive doctrine exists, whereby one in the military, in light of good service, is allotted a single misdeed without penalty or stigma, regardless of how notorious the offense.  There is no precedent, within this Board’s review, for minimizing the “isolate incident.”  As with each case before us, the seriousness of a single act must be judged on its own merit; it can not be extenuated solely on its isolation.  The Navy's policy on drug usage is well known by all sailors.  Indeed, upon enlistment every individual is briefed and signs a statement that processing for discharge under other than honorable conditions will be the result of drug abuse.  The applicant enlisted with full knowledge of this policy and certainly heard the unequivocal nature of the policy reiterated many times.  When the applicant enlisted he signed a document which stated in part that he would not abuse any illegal drugs or controlled substances while in the service of his country.  The wrongful use of THC, as evidenced by the positive urinalysis screening and his admittance of using marijuana, displayed a lack of commitment and a willful disregard for military good order and discipline.  The record of service is devoid of evidence to suggest that the applicant should not be held accountable for his behavior.  No relief is warranted.

In the applicant’s second issue, he states “My retirement was unjustly revoked, even though the commanding officer and administrative board recommended my retention in service for retirement which was 6 months my retirement date was 96Sep30, I was discharged 96Sep13.”  As outlined in BUPERS letter to the SECNAV, due to the applicant’s misconduct and non recommendation for retention or advancement, he was no longer qualified for retirement under the Temporary Early Retirement Authority (TERA) program.  BUPERS recommended that SECNAV approve an administrative separation for misconduct due to drug abuse with a characterization of general.  Final discharge authority was the SECNAV’s, he determined that the misconduct of record was sufficient to separate the applicant with a characterization of general.  This issue provides no basis on which relief can be granted.

In the applicant’s third issue, he states “The separation authority and separation code on my DD 214 kept me unemployed.  This is not justice, it is a sentence for life.”  While the NDRB empathizes with the applicant, this issue provides no basis for relief.  The hiring practices of individual employers are outside the purview of this Board.  There is no requirement or law that grants recharacterization solely on the issue of enhancing employment opportunity.  To permit relief an error or injustice must be found in the discharge.  None was found in this case.

Although not raised as an issue, the following information is provided for the applicant’s edification.  In addition to the service record, the NDRB is authorized to consider post-service factors in the recharacterization of a discharge (C, Part IV).  While it is true the applicant cannot go back and undo his prior mistakes, he does have the opportunity to contribute in a positive way to society and warrant clemency.  Those contributions that would be looked upon favorably by this, or any other Board, include educational pursuits, employment track record, being a contributing member of society and making a positive impact in the community through volunteer work.  The applicant must prove that his post-service conduct has been above reproach and he is making a valid attempt at making amends for the misconduct he committed during the period of service under review.  In this case the applicant must include proof that he has overcome his alcohol addiction and has refrained from any illegal use of drugs.  The 15 year window during which applicants may appeal their discharges was established to allow time for establishing oneself in the community and for making these substantial, documented life style changes and community contributions.  The applicant is reminded that he remains eligible for a personal appearance hearing provided that an application is received within 15 years from the date of discharge.
Recorder’s NoteS:
1  In addition to the service record, the following additional documentation, submitted by the applicant, was considered:


Copy of the applicant’s DD-214.

Statement from applicant to Board of Correction/Discharge Review Board, undated (2 pages).

Copy of The Guide to American Law, Copyright 1984 Volume 4 page 214 Due Process of the Law.

Copy of Black’s Law Dictionary Copyright 1980 Page 924.

Copies of applicant’s service record, previously available to the Board (101 pages).

PART VI - INFORMATION FOR THE APPLICANT
Decision
 The Board discerned no impropriety or inequity in the characterization of the applicant’s service.  The Board’s vote was unanimous that the character of the discharge shall not change.  The discharge shall remain: GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority: NAVMILPERSMAN,  Article 3630620.

If you believe that the decision in your case is unclear, not responsive to the issues which you raised, or does not otherwise comport with the decisional documents requirements of DoD Directive 1332.28, you may submit a complaint in accordance with Enclosure (5) of that Directive.  You should read Enclosure (5) of the Directive before submitting such a complaint.  The complaint procedure does not permit a challenge of the merits of the decision; it is designed solely to ensure that the decisional documents meet applicable requirements for clarity and responsiveness.  You may obtain a copy of DoD Directive 1332.28 by writing to:



DA Military Review Boards Agency



Management Information and Support Directorate



Armed Forces Reading Room



Washington, D.C.  20310-1809.

The names, and votes of the members of the Board are recorded on the original of this document and may be obtained from the service records by writing to:



Naval Council of Personnel Boards



Attn:  Naval Discharge Review Board



Building 36 Washington Navy Yard



901 M Street, SE



Washington, D.C.  20374-5023.

RECORD OF VOTE
BOARD MEMBER



CHARACTER

BASIS 

P.D. TRACY, COL, USMC


Relief not


Relief not Presiding Officer



warranted


warranted

C.T. REILLY, COL, USMC


Relief not


Relief not Member




warranted


warranted

K.D. KIRK, CDR, USN


Relief not


Relief not Member




warranted


warranted

B.J. RIVERS, LCDR, USN


Relief not


Relief not Member




warranted


warranted

D.A. KERAT, LCDR, USN


Relief not


Relief not Member, Recorder



warranted


warranted
The remaining portion of this document is divided into 6 Parts: Part I - Applicant’s Issues,  Part II - Summary of Service, Part III - Chronological Listing of Significant Service Events, Part IV - Extract of Pertinent Regulation/Law, Part V - Rational for Decision, and Part VI - Information for the Applicant.
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