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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

	Application for Correction of 

Coast Guard Record of:

XXXXXXXXXXXXXX  

XXXXXXXXXXXXXX


	BCMR Docket 

No. 2000-062


FINAL DECISION

This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on February 3, 2000, upon the BCMR's receipt of the applicant's complete application for correction of his military record.


This final decision dated, November 30, 2000, is signed by the three duly appointed members who were designated to serve as the Board in this case.


The applicant, a XXXXXX machinery technician second class (MK2; pay grade E-5), asked the Board to pay him the difference between the active duty pay of a MK2 with over 15 years of service and that of a SS3 (subsistence specialist third class; pay grade E-4) with over 15 years of service for the period from September 11, 1987 until March 1, 1994, the date he retired from active duty.  The applicant claims that in 1987 he was unfairly reduced in rate (pay grade) from an MK2 (machinery technician pay grade E-5) to an SS3  (subsistence specialist pay grade E-4) after he changed from the MK (machinery technician) rating (specialty) to the SS (subsistence specialist (cook)) rating.  The applicant is essentially asking the Board to correct his record to show that his rate (pay grade) did not change from E-5 to E-4 when he was appointed to the subsistence specialist rating.


The applicant also asked that his record be corrected to grant him a Zone B SRB as a result of his reenlistment on October 26, 1989.  He claimed that he was unfairly denied an SRB because of the fact that he had received one previously.  


The applicant retired on March 1, 199X, as an MK2 (pay grade E-5), rather than a SS3 (pay grade E-4), because according to Article 12-C-15 of the Personnel Manual, a member may be retired in the highest grade satisfactorily held while serving on active duty. 

SUMMARY OF RECORD AND SUBMISSIONS


The applicant enlisted in the Coast Guard on June 21, 1976 and served continually on active duty until his retirement on March 1, 199X.  He was an MK2 until September 11, 1987, when his rate (pay grade) was effectively changed from MK2 to SS3 (a lower pay grade).   The applicant claims that this change in rate was unfair and he should not have been reduced to pay grade E-4 from pay grade E-5 when he was appointed to the subsistence specialist rating.  He is asking the Board, in effect, to correct his record to show that his pay grade (rate) did not change when he became a subsistence specialist (SS; cook)


The Change in rate was the result of the applicant's voluntary request to change his rating (occupation) from MK to SS.  Prior to making the request for a change in rating, the applicant was notified on November 14, 1986, that he had passed the servicewide examination (SWE) for advancement to MK1 (machinery technician first class (a higher rate than MK2)).


In order for the applicant to switch to the SS rating, it was necessary for him to remove his name from the MK advancement list.  In January 1987, the applicant's command advised Coast Guard Headquarters that the applicant's name should be removed from the MK1 advancement list because the applicant planned to switch from the MK rating to the SS rating.


On February 10, 1987, the applicant submitted a letter to the Commandant requesting to change his rating from MK to SS.  The letter listed COMDTINST M1000.6, Personnel Manual, Articles 5-C-3, 5-C-10, and 5-C-30 as references.    Article 5-C-30a.(2) of the Personnel Manual in effect at that time (which reads the same as the provision in the current manual) stated in pertinent part as follows:

Personnel Undergoing Training.  Commands  . . . are authorized to 

(a) Change the rating of each graduate in pay grade E-4 or E-5 who is attending a basic petty officer course [class A school] to pay grade E-4 in the appropriate rating unless specifically exempted by orders or current directives.

(b) Change to appropriate rating (with no change in pay grade) those petty officers who are attending advanced training for the purpose of change in rating.


The applicant's request to change from the MK rating to the SS rating was approved. In order to become a subsistence specialist the applicant had to receive the necessary training.  Subsequently he attended Subsistence Specialist Class A School.  On September 11, 1987, after completion of Subsistence Specialist Class A School, the applicant was officially appointed a subsistence specialist third class (SS3; pay grade E-4).  The applicant served in this capacity until his retirement effective March 1, 199X.  


The applicant stated that he was not told until his graduation from class A school in 1987, that his pay grade (rate) would be changed from an E-5 (MK2) to an E-4 (SS3).  He stated that the situation has been of concern to him for 10 years.  He claimed that it was unjust for the Coast Guard to change (lower) his rate from E-5 (MK2) to E-4 (SS3) when he had done nothing wrong.  He stated that he had good performance marks, was the class leader in class A school, and was never on report.  He questioned why the Coast Guard had reduced him to SS3 (E-4).  


The applicant further stated that he took himself off the MK1 advancement list in order to change ratings because the Coast Guard had a shortage of subsistence specialists at that time..   

Views of the Coast Guard 


On August 2, 2000, the Board received an advisory opinion from the Chief Counsel of the Coast Guard recommending that the Board deny relief to the applicant. The Chief Counsel stated that an application for correction of a military record must be filed within three years of the date the alleged error or injustice was or should have been discovered.  


The Chief Counsel stated that if an application is untimely, the applicant must set forth reasons why it is in the interest of justice to waive the timeliness requirement. According to the Chief Counsel, the applicant has failed to provide any justification for his delay.   The Chief Counsel argued that the Board must deny relief unless the applicant provides sufficient evidence to warrant a finding that it would be in the interest of justice to excuse the failure to file timely.  He stated that in making this determination, the Board should consider the reasons (or lack of reasons) for delay and do a cursory review of the potential merits of the claim.  Dickson v. Secretary of Defense, 68 F. 3rd 1396  (D.C. Cir. 1995).  The Chief Counsel stated that the applicant failed to offer substantial evidence that the Coast Guard committed either error or injustice in this case.


The Chief Counsel stated that this case should be dismissed because the applicant failed to allege a specific error or injustice that the Board has jurisdiction to correct.  Instead, according to the Chief Counsel, he requests that he be paid for a period of active duty service, which is in the nature of a claim, not a record correction.  The Chief Counsel stated that section 1552 of title 10 of the United States Code does not authorize the BCMR to settle claims against the United States.  He stated that this matter is within the jurisdiction of the Secretary of Defense who settles claims involving members of the uniformed service.   


The Chief Counsel stated that the applicant has failed to prove an error or injustice in his reduction in rate to E-4 effective upon his rate change from MK to SS.  He asserted that the applicant's February 10, 1987 letter requesting a change in rate is prima facie proof that he was aware of, understood, and agreed with Coast Guard policy that he would be reduced to pay grade E-4 upon completion of his SS A school.  The Chief Counsel stated that at the time the applicant requested a change in his rate, he knew or should have known of the policy contained in Article 5.C.30.(2)(a) "which stated that upon satisfactory completion of Class A course all personnel in pay grade E-5 are reduced to pay grade E-4, unless exempted."  The applicant, according to the Chief Counsel, has failed to prove that he was entitled to an exemption.


The Chief Counsel stated that the Coast Guard followed its regulations in this case. He stated that, absent strong evidence to the contrary, government officials are presumed to have carried out their duties correctly, lawfully, and in good faith.  Arens v. United States, 969 F.2d 1034, 1037 (1990).  The Chief Counsel further stated as follows:

The stated objective of the enlisted advancement system "is to provide for an orderly progression of enlisted personnel in the rating structure, to ensure the required degree of proficiency at the various grades levels, and to promote those best qualified to fill vacancies which occur."  CGPERSMAN, Article 5.C.1.a.  By requesting a change in rate, Applicant was leaving a rating in which he had considerable specialized knowledge, to one in which he did not. . . . It would violate the objectives of the enlisted advancement system to maintain those formerly serving in an E-5 pay grade as E-5s in their rating if their skills were commensurate with an entry-level petty officer (E-4). . . .  Applicant has failed to prove, moreover, that he possessed the required degree of proficiency to perform at the SS2 (E-5) level.  Therefore, Applicant has failed to prove his reduction in rate to E-4 following his successful completion of SS "A" school was unjust in any respect.  

Applicant's Response to the Views of the Coast Guard


On August 15, 2000, the Board received the applicant's response to the views of the Coast Guard.  


The applicant pointed out the Chief Counsel's comments refer to COMDTINST M1000.6A (Current Personnel Manual), whereas his letter references COMDTINST M6000.6, which was in effect at the time of his change in rate.  He indicated that COMDTINST M1000.6A might not contain the same language as COMDTINST M1000.6.  (The language of this provision is the same in both the previous and current Personnel Manuals).


The applicant indicated that he was not aware that he was agreeing to be reduced in rate upon the completion of class A school.  In this regard, he stated the individual who prepared his request for a change in ratings was a storekeeper who was acting as a yeoman part-time.  He stated that the storekeeper was not knowledgeable about the regulations and structured the letter according to the instructions received from the personnel reporting unit.  The applicant stated that he told the storekeeper what he wanted to do and the storekeeper prepared the document for his signature.  


The applicant stated that he had already given up one rank (removal from the MK1 advancement list) to make the switch to the SS rate and he would not have knowingly given up another rank to change ratings.  He stated that someone in his unit or higher in the chain of command should have questioned the fact that he was essentially giving up two pay grades to change ratings, but no one advised him of this.  


The applicant stated that he did not file his correction application sooner because he was not aware that the Board corrected the records of retired individuals until he read about the Board in a Coast Guard magazine approximately six years after he retired.  He indicated that at the time he was on active duty there was a shortage of cooks and he spent almost all of his time working, which did not afford him time to investigate any avenues to redress the alleged wrong of the reduction in rate.


The applicant stated that when he reenlisted in 1989 he was told he was not eligible for a Zone B SRB because he had already received one earlier in his career.  He stated that he was told that he could not have two Zone B SRBs during his career.  The applicant argued that, in effect, he has had two careers in the Coast Guard: one as a MK and one as a subsistence specialist.  

FINDINGS AND CONCLUSIONS


The Board makes the following findings of fact and conclusions of law on the basis of the applicant's record and submissions, the Coast Guard's submission, and applicable law:


1.  The Board has jurisdiction concerning this matter pursuant to section 1552 of title 10, United States Code, notwithstanding the Chief Counsel's argument to the contrary. The application was untimely.


2.  To be timely, an application for correction of a military record must be submitted within three years after the discovery of the alleged error or injustice.  See 33 CFR 52.22. The applicant retired from the Coast Guard approximately six years ago.  He should have discovered the alleged error at that time.  The Board may still consider the application on the merits, however, if it finds it is in the interest of justice to do so.  The interest of justice is determined by taking into consideration the reasons for and the length of the delay and the likelihood of success on the merits of the claim. See Allen v. Card, 799 F. Supp 158 (D.D.C. 1992).


3.  The applicant stated that he did not file his application sooner because he was not aware that the Board could act to correct the records of retired members. This reasoning does not persuade the Board, particularly since the statute creating the Board and the regulations pertaining thereto are in the public domain. He has presented no evidence that he made any other efforts during the six years preceding the filing of this application to search for a means of correcting the alleged error in his rate.


4.    Additionally, after a review of the merits, the Board finds that the applicant has failed to establish by a preponderance of the evidence that the Coast Guard committed an error or injustice by changing (lowering) his rate (pay grade) from MK2 (E-5) to SS3 (E-4) upon his graduation from SS Class A School.  Pursuant to Article 5-C-30a.(2) of the Personnel Manual, the applicant should have been reduced in rate upon completion of class A school.  This provision authorizes commands to "[c]hange the rating of each graduate in pay grade E-4 or E-5 who is attending a basic petty officer course to pay grade E-4 in the appropriate rating unless specifically exempted by orders or current directives."  (This provision reads the same in the previous and current Personnel Manuals.)  The applicant has not presented any evidence that he was exempted from the reduction in rate requirement.  The Board notes that the applicant's letter requesting a change in rating referenced this provision.  It is not an error or injustice on the part of the Coast Guard if the applicant failed to read the regulation, particularly after receiving notice of its existence.  The applicant has not presented sufficient evidence to persuade the Board that he is likely to succeed on the merits of this claim.


5.  With respect to the applicant's request for a Zone B SRB upon his reenlistment in 1989, the Board finds that he was not entitled to a Zone B SRB.  According to the regulation, a service member can have no more than 10 years of military service to be eligible for a Zone B SRB.  See 3.b.(3) to Enclosure (1) of  COMDTINST 7220.33.  The applicant had more than 10 years of service when he reenlisted in 1989, having enlisted in the Coast Guard in 1976.  In addition section 3.b.(6) states that to be eligible for a Zone B SRB, the service member could not have previously received a Zone B SRB.  The applicant does not deny that he had previously received a Zone B SRB.  The regulation makes no exception for individuals, like the applicant, who change ratings during their Coast Guard careers.


6.  Due to the applicant's delay in bringing this claim, his lack of a persuasive reason for not filing his application sooner, and the lack of any success on the merits of this claim, the Board finds that it is not in the interest of justice to waive the statute of limitations in this case.


7.  Accordingly, relief should be denied.  

ORDER

The application of XXXXXXXXXXXXXXXX  USCG (Ret.), for correction of his military record is denied.  







Coleman R. Sachs







L. L. Sutter







Betsy L. Wolf




