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BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                        BCMR Docket No. 2001-095

NOWELL, Stephen R.

549 83 1532, ET2

  

FINAL DECISION

ANDREWS, Deputy Chair:

This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on June 11, 2001, after the Board received the applicant’s completed application.


This final decision, dated April 30, 2002, is signed by the three duly 
appoint​ed members who were designated to serve as the Board in this case.
APPLICANT’S REQUEST AND ALLEGATIONS 


The applicant, an electronics technician second class (ET2; pay grade E-5), asked the Board to correct his record to show that, at the end of his enlistment on February 2, 2001, he canceled a 22-month extension contract that he had previously signed and reenlisted for six years.  


The applicant alleged that at a holiday party in December 2000, he told his super​visor, a chief electronics mate (ETC), that he wanted to reenlist to get the selective reen​list​ment bonus (SRB) calculated with a multiple of three that was authorized for his rating.
  He alleged that he told the ETC that his enlistment was ending on February 2, 2001, at which time he would be away from his unit attending a one-month C school. 


The applicant alleged that the ETC told him that he could wait and reenlist after he came back from school, although the obligated service remaining on the operative extension would diminish his SRB.  Therefore, the applicant alleged, he left for school without reenlisting and planned to reenlist when he returned even though his extension would then be operative and the SRB would be diminished by the months remaining on the extension.


The applicant alleged that in March 2001, he again inquired about reenlisting for an SRB.  He submitted a copy of an email from the ETC dated March 26, 2001, in which he stated the following:

I have found the following information in COMDTINST 7220.33 (SRB Instruction).

1.
You can cancel an extension to reenlist, but you will not get the SRB for the portion of service you were already obligated to serve under that extension.

2.
Lump sum payment of SRB …

I hope this clears things up and simplifies your decision making process.

However, after the applicant tried to reenlist in April 2001, his unit’s yeoman informed the ETC that he could not reenlist because he was not within the final three months of his enlistment, since the 22-month extension was operative and would not end until December 2, 2002.  The yeoman stated that, to get the SRB, the applicant should have reenlisted before the extension became operative on February 3, 2001.


On April 13, 2001, the ETC sent the applicant an email stating the following:

Looks like I gave you some bad info.  I am truly sorry for misguiding you. …  Apparently, since you are already on your extension, you CANNOT cancel it for the purpose of getting an SRB.  You could have done it prior to the start of the extension, but not now.  Again, I’m very sorry for giving you the wrong information.


The email does not indicate when the ETC first gave the applicant the wrong information.


In support of his allegations, the applicant also submitted a statement from the ETC.  The ETC stated that he recalled speaking with the applicant at the holiday party and that “I’m sure that I told him he could drop his extension and reenlist.”  He stated that the applicant asked if he could reenlist while he was away at school, and the ETC stated that he could arrange for that to happen.  The ETC further stated that on or about January 11, 2001, the applicant “express[ed] a desire to wait for the new [ALCOAST] to come out to see if the multiple [for his rating] was going to increase.” 

VIEWS OF THE COAST GUARD


On November 2, 2001, the Chief Counsel of the Coast Guard recommended that the Board grant the applicant’s request.  


The Chief Counsel stated that the evidence the applicant submitted supports his claim that he was improperly counseled that he could reenlist after his extension had already gone into effect.  He also stated that the record indicates that the applicant “never received SRB counseling prior to his February 2001 [end of enlistment] as required by COMDTINST 7220.33.”

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD


On November 6, 2001, the BCMR sent the applicant a copy of the Chief Coun​sel’s advisory opinion and invited him to respond within 15 days.  He responded on November 14, 2001.


The applicant stated that it had just come to his attention that he was eligible to reenlist for six years when he signed his 22-month extension contract in October 1999.  At that time, ALDIST 184/99 was in effect, authorizing an SRB with a multiple of three for members in his rating.  He stated that he does “not believe that [he] was counseled properly at that time.  [He] would have reenlisted for 6 years then if [he] knew that [he] would get a SRB.”


Therefore, the applicant stated that his primary request is to have his record cor​rected to show that, in lieu signing a 22-month extension contract in October 1999, he signed a six-year reenlistment contract to receive the SRB under ALDIST 184/99.  If the Board determines that he is not entitled to that correction, however, he would like the Board to correct his record to show that he reenlisted for six years on February 3, 2001.

SUMMARY OF THE APPLICANT’S MILITARY RECORD


On February 3, 1997, the applicant enlisted in the Coast Guard for four years, through February 2, 2001.  On October 22, 1999, he extended his enlisted for 1 year and 10 months, from February 3, 2001, through December 2, 2002, in order to accept transfer orders to a new duty station.  The extension contract he signed states the following:

SRB ELIGIBILITY ACKNOWLEDGMENT
I have been provided with a copy [of] “SRB Questions and Answers” based on Comman​dant Instruction 7220.33 (series).  I have been informed that:  My current Selective Reen​lis​tment Bonus (SRB) multiple under zone  A  is  03  and is listed in ALDIST 184/99, which has been made available for review.  I further understand the eligibility require​ments for Zone A, B, and C SRB’s and that the maximum SRB paid to my current pay grade is $  35,000 .  My SRB will be computed based on  22   months newly obli​gated service. [
]
EFFECT OF EXTENSION/REEXTENSION ON SRB ENTITLEMENT
I fully understand the effect my extension/reextension will have upon my current and future SRB eligibility. …  I further acknowledge that I have been given the chance to review COMDTINST 7220.33 (series) concerning my eligibility for SRB and have had all my questions answered.

APPLICABLE REGULATIONS


Article 12.B.4.b. of the Personnel Manual provides that approximately six months before the end of a member’s enlistment he or she must undergo a reenlistment inter​view.  “During the [reen​list​ment] interview, the petty officer must inform each potential reenlistee eligible for a Selective Reenlistment Bonus (SRB) of that eligibility and the SRB program’s monetary benefits.” Article 12.B.4.b.3.


Article 1.G.19. of the Personnel Manual provides that a commanding officer may cancel an extension on the date it would become operative if the member has reenlisted or extended for a longer period, and that “[e]xtensions of two years or less [required] for a member to receive [transfer] orders … may be canceled before their operative date for immediate reenlistment or longer extension without any loss of [SRB] eligibility.”


Paragraph 2 of Enclosure (1) to Commandant Instruction 7220.33 (Reenlistment Bonus Programs Administration) states that “[a]ll personnel with 14 years or less active service who reenlist or extend for any period, however brief, shall be counseled on the SRB program.  They shall sign a page 7 [CG-3307] service record entry, enclosure (3), outlining the effect that particular action has on their SRB entitlement.”  


Enclosure (3) to the instruction contains the text of the page 7 members must sign following SRB counseling: 

I have been provided with a copy of enclosure (5) to Commandant Instruction 7220.33 (series) entitled “SRB Questions and Answers.” I have been informed that:  

My current Selective Reen​listment Bonus (SRB) multiple is ____ and is listed in ALDIST _________, which has been made available for my review.

In accordance with article 12-B-4, CG Personnel Manual, I am eligible to reenlist/extend my enlistment for a maximum of ____ years.

My SRB will be computed based on ____ months newly obligated sevice.

The following SRB policies were unclear to me, but my SRB counselor provided me with the corresponding answers:  (list specifics)

Paragraph 3.a.d.(5) of Enclosure (1) to the instruction states that members who must extend their enlistments to accept transfer orders “may extend for a period greater than the mini​mum required for the purpose of gaining entitlement to an SRB.”


Paragraph 3.a. of Enclosure (1) provides that, to be eligible to receive an SRB, the member must sign a reenlistment or extension contract of at least three years while an ALDIST or ALCOAST authorizing an SRB for his rating is in effect.

Paragraph 3.d.(6) of Enclosure (1) to the instruction states that extensions may be can​celed prior to their operative dates for the purpose of extending or reenlisting for a longer term to earn an SRB.  However, such extensions reduce the SRB by the number of months of previously obligated service unless the extension is for a period of two years or less, in which case the SRB is not diminished. 

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the 
applicant's military record and submissions, the Coast Guard's submissions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552, and the application was timely.

2.
Under paragraph 2 of Enclosure (1) to the SRB Instruction (COMDTINST 7220.33), the applicant was entitled to proper SRB counseling when he signed the 22-month extension contract on October 22, 1999, to accept his transfer orders.  The appli​cant alleged that he was not properly advised of his SRB eligibility when he signed the extension contract.  He alleged that if he had been properly counseled, he would have extended it for six years to earn the SRB in effect under ALDIST 184/99.  In October 1999, he was eligible and would have received an SRB under that ALDIST if he had extended his enlistment for at least 36 months instead of just 22 months.

3.
There is no page 7 documenting SRB counseling in his military record, as required under COMDTINST 7220.33.  However, the applicant’s 22-month extension contract indicates that he did receive accurate SRB counseling in October 1999.  The con​tract indicates that he was advised he was eligible to extend or reenlist for a Zone A SRB calculated with a multiple of three under ALDIST 184/99.  Moreover, it contains almost identical language to that which appears on a page 7 prepared in accordance with COMDTINST 7220.33.  By signing the contract, the applicant acknowledged receiving all of the advice and informa​tion to which he was entitled under the regula​tion.  Despite receiving that advice, he extended his enlistment for only the minimum number of months required to accept his transfer orders, though he knew it would not entitle him to an SRB.  Furthermore, the applicant has not submitted any evidence to support his allegation that he received any erroneous advice in October 1999.  There​fore, the Board finds that the applicant has not proved by a preponderance of the evidence that the Coast Guard committed any material error or injustice with respect to his extension contract in October 1999.

4.
The record indicates that at a holiday party in December 2000, the appli​cant told his supervisor, an ETC, that he wanted to reenlist to earn an SRB.  The ETC, who was not a personnel expert, told the applicant that he could cancel his extension and reenlist.  To that extent, his advice was accurate at the time it was given.  Under Article 1.G.19. of the Person​nel Manual, before his extension became operative on Feb​ruary 3, 2001, the applicant was eligible to cancel his 22-month extension and reenlist for six years.  However, after the extension became operative, he could not cancel it.

5.
The applicant alleged that he asked the ETC at the holiday party if he could wait to reenlist and was told that he could wait to reenlist until his extension  became operative but that time remaining on his extension contract would diminish his SRB.  He alleged that, based on this advice, he decided to wait to reenlist.  The ETC’s statement is somewhat different.  He stated that he told the applicant at the holiday party that he could wait and reenlist during C school.  (According to the applicant, Feb​ruary 2, 2001, fell near the end of his time at C school.)  He also stated that the applicant told him in early January 2002 that he had decided to wait to reenlist to see if the SRB multiple authorized for his rating would rise. 

6.
The record indicates that, when the applicant asked the ETC in March 2001 if he could reenlist to get the SRB, the ETC checked the SRB Instruction and errone​ously told him that he could reenlist although the months remaining on his exten​sion would diminish the bonus.  The ETC later admitted that he had misadvised the appli​cant and apologized.  However, he did not indicate in his apologetic email whether he was admitting to having misadvised the applicant in March 2001 that he could still reenlist or whether he was admit​ting to having misadvised him in December 2000 that he could wait until after February 3, 2001, to reenlist.  

7.
The ETC’s March 26, 2001, email suggests that the applicant asked him if he could reenlist even though his extension was already operative, which tends to con​tradict the applicant’s allegation that he believed all along that he could reenlist because the ETC gave him bad advice in December 2000.  In addition, the fact that the ETC checked the SRB Instruction in March before telling the applicant that he could reenlist suggests that he would not have assured the applicant at the holiday party in December 2000 that he could wait until after February 3, 2001, to reenlist.  On the other hand, the fact that he gave this erroneous advice even after checking the SRB Instruction in March 2001 suggests that he could have given the same erroneous advice in Decem​ber 2000.

8.
The Chief Counsel found that the applicant had proved that the ETC told him before his extension became operative that he could wait and reenlist after the extension became operative.  The Board disagrees.  The evidence is quite equivocal.  Nowhere did the ETC clearly state that in December 2000 or January 2001, he advised the applicant that he could wait until after his extension became operative on February 3, 2001, and reenlist to receive the SRB. 

9.
Because the applicant had extended his enlistment through December 2, 2002, he was not within six months of the end of his enlistment and was not entitled to a reenlistment interview with proper SRB counseling under Article 12.B.4.b.3. of the Per​sonnel Manual.  If the applicant had decided to reenlist before February 3, 2001, he would have been entitled to proper SRB counseling under COMDTINST 7220.33.  How​ever, because he chose not to reenlist before February 3, 2001, based on advice he got from an ETC at a holiday party, he did not receive this counseling.

10.
Even assuming that the ETC gave the applicant bad advice at the holiday party and that the applicant relied on it to his detriment (which he has not proved), the government is not estopped from repu​di​a​ting the inaccurate advice of the ETC.  Utah Power & Light v. United States, 243 U.S. 389, 409 (1917).  For example, in Montilla v. United States, 457 F.2d 978 (Ct. Cl. 1972), the Court of Claims denied retire​ment to an Army veteran who had been erroneously counseled that he had completed 20 years of service and was eligible for retirement.  In Goldberg v. Weinberger, 546 F.2d 477 (2d Cir. 1976), cert. denied sub nom. Goldberg v. Califano, 431 U.S. 937 (1977), the court held that

[t]he government could scarcely function if it were bound by its employees unauthorized representations.  Where a party claims entitlement to bene​fits under federal statutes and lawfully promulgated regulations, that party must sat​isfy the requirements imposed by Congress.  Even detri​mental reliance on misinforma​tion obtained from a seemingly authorized government agency will not excuse a failure to qualify for the benefits under the relevant statutes and regulations.  Id. at 481.
Moreover, still assuming the applicant’s allegations are true, the Board is particularly loath to find that he reasonably relied on—and that the government should be bound by—advice given not by a personnel specialist in a proper SRB counseling session but by an ETC at a holiday party

11.
Accordingly, the applicant’s request should be denied. 

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of ET2 Stephen R. Nowell, 549 83 1532, USCG, for correction of his military record is denied.  







Laura A. Aguilar







Gloria Hardiman-Tobin







Sharon Y. Vaughn

�  An SRB calculated with a multiple of three was authorized under both ALCOAST 218/00, which was in effect from July 1, 2000, through January 21, 2001, and ALCOAST 488/00, which was issued on December 21, 2000, and went into effect on February 1, 2001.


�  SRBs vary according to the length of each member’s active duty service, the length of the period of reenlistment or extension of enlistment, and the need of the Coast Guard for personnel with the mem�ber’s particular skills.  Coast Guard members, such as the applicant, who have served between 21 months and 6 years on active duty are in “Zone A.”  Members may not receive more than one bonus per zone.





