Final Decision in BCMR Docket No. 2001-110                                                                p. 4

DEPARTMENT OF TRANSPORTATION
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the Coast Guard Record of:

                                                                                        BCMR Docket No. 2001-110

RAMIREZ, Roberto

449 31 6665, TT2



FINAL DECISION

ANDREWS, Deputy Chair:

This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on July 23, 2001, after the Board received the applicant’s completed application.


This final decision, dated April 30, 2002, is signed by the three duly appoint​​​ed members who were designated to serve as the Board in this case.
APPLICANT’S REQUEST 


The applicant, a telephone technician second class (TT2; pay grade E-5), asked the Board to correct his record to show that he reenlisted on July 21, 2001, instead of May 1, 2001.  The correction would entitle him to a larger selective reenlistment bonus (SRB) under ALCOAST 127/01.

SUMMARY OF APPLICANT’S RECORD AND ALLEGATIONS


On July 21, 1997, the applicant enlisted in the Coast Guard for four years, through July 20, 2001.


The applicant alleged that about three months before the end of his enlistment, he was miscounseled about his entitlement to an SRB under ALCOAST 127/01.  He alleged that he was told he could reenlist early and still receive an SRB for the full term of his new enlistment.  Therefore, he reenlisted on May 1, 2001, for another four years, through April 30, 2005.


Two documents in the record support this allegation.  First, an email message from the Coast Guard’s Integrated Service Center dated April 20, 2001, shows that the applicant was advised he would receive an SRB based on 48 months of newly obligated service.  Second, an administrative entry in the applicant’s record shows that he was advised on April 26, 2001, that he could reenlist for four years and his SRB would “be computed based on 48 months of newly obligated service.  I hereby acknowledge that I have read and fully understand the contents and explanation of COMDTINST 7220.33.”


In fact, however, under the provisions of the SRB Instruction, COMDTINST 7220.33 (Reenlistment Bonus Programs Administration), when SRB payments are cal​culated, the months remaining on a member’s previous enlistment are subtracted out as previously obligated service.  Only the months on a reenlistment that constitute newly obligated time in service count toward the SRB.  This information is contained in the SRB Instruc​tion, which the applicant acknowledged reading and understanding when he signed the administrative entry on April 26, 2001.  Because on May 1, 2001, the appli​cant still had almost three months remaining on his previous enlistment, he did not receive an SRB based on the full 48-month term of his new enlistment.  The applicant alleged that if he had known that previously obligated service would diminish his SRB, he would have waited until the end of his enlistment to reenlist.


On July 25, 2001, the applicant was transferred to Alaska.  Prior to accepting his transfer orders, he was required to obligate sufficient service to complete a full tour of duty at his new station, in accordance with Article 4.B.6.a.1. of the Personnel Manual.  Because Article 4.A.5. of the Personnel Manual prescribes a full tour of duty at the applicant’s new duty station as four years, he was required to obligate service through at least July 24, 2005.

VIEWS OF THE COAST GUARD


On December 17, 2001, the Chief Counsel of the Coast Guard recommended that the Board grant the applicant’s request by correcting the date of his four-year reenlistment to July 21, 2001.  He stated that the record supports the applicant’s allega​tion that he was erroneously advised.  He argued that, “[w]hile the government is not estopped from repudiating the advice given by one of its officials if that advice was erroneous, … the equities presented in this case tip in favor of granting Applicant relief.”

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD


On December 18, 2001, the BCMR sent the applicant a copy of the Chief Coun​sel’s advisory opinion and invited him to respond within 15 days.  On January 9, 2002, the applicant notified the Board that he had no objection to the Chief Counsel’s recom​mendation.

APPLICABLE REGULATIONS


Article 4.B.6.a. of the Personnel Manual provides that members with fewer than six years of active duty may not be transferred “unless they reenlist or extend to have enough obligated service for a full tour on reporting to a new unit.”  Article 4.A.5.b. specifies that a full tour of duty at the station to which the applicant was transferred is four years. 


Paragraph 2 of Enclosure (1) to Commandant Instruction 7220.33 states that “[a]ll personnel with 14 years or less active service who reenlist or extend for any period, however brief, shall be counseled on the SRB program.  They shall sign a page 7 service record entry, enclosure (3), outlining the effect that particular action has on their SRB entitlement.”


ALCOAST 127/01, issued on March 27, 2001, authorized a Zone A SRB with a multiple of 3 for members with the TT2 rating who reenlisted between May 1, 2001, and September 30, 2001.  

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the 
applicant's military record and submissions, the Coast Guard's submissions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.  The application was timely.

2.
The applicant has proved by a preponderance of the evidence that he was miscounseled about the effect reenlisting three months early would have upon his SRB. Because he reenlisted on May 1, 2001, he was denied three months’ worth of the SRB bonus he was promised.  The record indicates that it was not necessary for him to reenlist on May 1, 2001, and that he could have extended his previous enlistment on that day, instead of reenlisting, and received a bonus for the full duration of the exten​sion contract. 

3.
The government is not estopped from repudiating the bad advice of its employees.  Utah Power & Light v. United States, 243 U.S. 389 (1917); Montilla v. United States, 457 F.2d 978 (Ct. Cl. 1972); Goldberg v. Weinberger, 546 F.2d 477 (2d Cir. 1976), cert. denied sub nom. Goldberg v. Califano, 431 U.S. 937 (1977).  However, Coast Guard mem​bers are entitled to proper SRB counseling under COMDTINST 7220.33, and the Board is authorized to correct such injustices in their records.  10 U.S.C. § 1552(a).  Although the applicant acknowledged receiving the SRB Instruction, which clearly informed him of the effect reenlisting three months before the end of his enlist​ment would have on his SRB, the Board agrees with the Chief Counsel that, under the particular circumstances of this case, the applicant is entitled to some relief. 

4.
To accept the transfer orders and avoid being separated on July 21, 2001, the applicant was required to reenlist or extend his enlistment sufficiently to complete a full four-year tour of duty at his new station, from July 25, 2001, through July 24, 2005.  Personnel Manual, Articles 4.B.6.a. and 4.A.5.b.  Therefore, the applicant was required either to extend his enlistment for at least 49 months (not 48 months), from July 21, 2001, through August 20, 2005, or to reenlist for at least 5 years.
  The record indicates that if he had been properly counseled on April 26, 2001, the applicant would have extended his enlistment for 49 months on May 1, 2001.

5.
Accordingly, relief should be granted by voiding the applicant’s four-year reenlistment contract and replacing it with a 49-month extension contract.

ORDER

The application of TT2 Roberto Ramirez, 449 31 6665, USCG, for correction of his military record is granted as follows:

His record shall be corrected to show that on May 1, 2001, he extended his enlistment contract for 49 months, from July 21, 2001, through August 20, 2005.

The four-year reenlistment contract he signed on May 1, 2001, shall be null and void.

The Coast Guard shall pay him any sum he is due as a result of this correction. 







Laura A. Aguilar







Gloria Hardiman-Tobin







Sharon Y. Vaughn

� Extension contracts signed to obligate sufficient service to accept transfer orders may be for any number of whole months up to 72, but reenlistments are for terms of whole years.  Personnel Manual, Articles 1.G.14.a.2. and 1.G.2.a.





