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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2001-092

SCHMILLE, Bobby Jay

525 45 6138, SR (former)

  

FINAL DECISION

ANDREWS, Deputy Chair:

This proceeding was conducted under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The case was docketed on June 1, 2001, upon receipt of the applicant’s completed application.   


This final decision, dated April 30, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS


The applicant, a former seaman recruit (SR; pay grade E-1), asked the Board to correct his military record by chang​ing his reenlistment code from RE-4 (ineligible for reenlistment) to RE-1 (eligible for reenlistment). 

The applicant alleged that he was wrongly assigned an RE-4 reenlistment code for a fraudulent enlistment even though his character of service was “honorable.”  He alleged that he never intentionally lied to the Coast Guard.  He alleged that he was “discharged because [he] did not disclose pending information which [he] did.”  He alleged that “the pendings were dropped a week after the day [he] had [his] orders to leave.”  The applicant argued that it was unfair for the Coast Guard to assign him an RE-4 that would prevent him from joining another branch of service.

SUMMARY OF THE RECORD

On January 9, 2001, the applicant signed a Security Clearance Application as part of his application to enlist in the Coast Guard.  On the application, he answered “NO” to the following questions:

23.
Are there currently any charges pending against you for any criminal offense?  For this item, report information regardless of whether the record in your case has been “sealed” or otherwise stricken from the record. …

24.
Have you ever been charged with or convicted of any offense(s) related to alco​hol or drugs?  For this item, report information regardless of whether the record in your case has been “sealed” or otherwise stricken from the record. …

26.
In the last 7 years, have you been arrested for, charged with, or convicted of any offense(s) not listed in modules 21, 22, 23, 24, or 25?  (Leave out traffic fines of less than $150 unless the violation was alcohol or drug related.) For this item, report information regardless of whether the record in your case has been “sealed” or otherwise stricken from the record. …

He also signed a document granting the government permission to investigate his background, including his criminal record.

On February 20, 2001, the applicant enlisted in the Coast Guard.  On that day, he signed a CG-3307 form with the following statement:

I hereby certify that all information on my enlistment documents is current and accurate.  I have not had any involvement with the police or had any changes in dependency unless noted on those documents.  I understand withholding information is punishable under the Uniform Code of Military Justice and may result in less than honorable discharge for fraudulent enlistment.

On February 21, 2001, the applicant’s recruiter received a report from the Mili​tary Entrance Processing Station indicating that he had a pending criminal charge for shoplifting alcohol on February 2, 2001.  The recruiter contacted the applicant, who admitted “that he had a pending criminal court hearing involving a charge of petty lar​ceny.”  The background check revealed several other arrests and convic​tions in the applicant’s police record, including the following:

November 13, 2000—Misdemeanor citation for shoplifting

May 2, 2000—Misdemeanor citation for shoplifting

January 31, 2000—Driving while intoxicated

When the applicant appeared in court on February 28, 2001, the charge for shop​lifting was “dismissed as part of plea agreement, as [defendant] is in Coast Guard.”  


On March 5, 2001, the Director of the Coast Guard Recruiting Command, who was the applicant’s commanding officer (CO), notified him that he was initiating his separation from the service due to “erroneous enlistment” because of the “pending …  petty larceny” charge against him.  He was also notified that the character of his dis​charge could be honorable or general.  In addition, the applicant was advised of his right to consult with an attorney and to submit a statement.  


On March 6, 2001, the applicant acknowledged having received notice of his pending discharge, objected to it, and indicated that he wanted to consult with an attor​ney.  He consulted an attorney and sub​mit​ted a state​ment admitting that he did not tell the truth about the pending legal action.  He stated that he did not reveal the pend​ing charge to his recruiter because he “thought [he] could go to boot camp and come back and take care of the pending legal action.”  


On April 27, 2001, the applicant was honorably discharged.  His separation code was JDA, the narrative reason for separation was “fraudulent entry into military serv​ice,” and his reenlistment code was RE-4. 

VIEWS OF THE COAST GUARD


On October 29, 2002, the Chief Counsel of the Coast Guard submitted an advi​sory opinion recommending that the Board deny relief for lack of merit. 


The Chief Counsel stated that the record proves that the applicant did not admit to the pending criminal charge against him until after his enlistment and after he was confronted by his recruiter.  He alleged that the applicant’s explanation of why he did not reveal the pending charge before he enlisted did not excuse the lie or prove that the Coast Guard committed error or injustice by discharging him with an RE-4 code.  He also alleged that the fact that the charge was later dropped because the applicant asked the judge not to endanger his military career is also irrelevant.


The Chief Counsel alleged that once the pending charge against the applicant was discovered, it was entirely proper for the Coast Guard to discharge him for fraudu​lent enlistment with an RE-4 code.  He argued that the fact that the notification letter informed the applicant that he was being separated for “erroneous enlistment” under Article 12.B.12., instead of “fraudulent enlistment” under Article 12.B.18. was “harmless error” since the applicant knew the reasons for his discharge and consulted with an attorney prior to his separation.


The Chief Counsel further argued that the applicant was not denied any due process with respect to his discharge since he was given notice of the reason for it, was allowed to consult an attorney, and was allowed to submit a written statement, as required under Article 12.B.18.e. of the Personnel Manual. 


Finally, the Chief Counsel stated that the case involves a significant issue of Coast Guard policy.  Therefore, any grant of relief by the Board would be subject to final action by the delegate of the Secretary, under 33 C.F.R. § 52.64(b).

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD


On November 2, 2001, the BCMR sent a copy of the Chief Counsel’s advisory opinion to the applicant with an invitation to respond within 15 days.  No response was received.

APPLICABLE REGULATIONS


Article 12.B.18.b.2. of the Personnel Manual authorizes the Coast Guard Person​nel Command to discharge an enlisted member for miscon​duct upon discovery that the member “[p]rocur[ed] a fraudulent enlistment, induction, or period of active service through any deliberate material misrepresentation, omission or con​ceal​ment which, if known at the time, might have resulted in rejection.”


Article 12.B.18.e. states that members whose commands recommend that they be discharged for misconduct are entitled to be notified and to submit a statement on their own behalf.  They are only entitled to counsel if their commands seek a general, rather than honorable, discharge.


Article 12.B.12. provides that a member may be discharged because of an “erro​neous enlistment” for several reasons—such as having too many children or hav​ing a pre-existing disability—none of which concern the member’s criminal record.


The Separation Program Designator (SPD) Handbook provides that members with less than eight years of active service who are involuntarily discharged because they have “pro​cured a fraudulent enlistment, induction, or period of military service through deliber​ate material misrepresentation, omission or concealment” shall be assigned a JDA sepa​ra​tion code, an RE-4 reenlistment code, and “fraudulent entry into military service” as the narrative reason for separation shown on their discharge forms.  

The SPD Handbook also states that members with less than eight years of active service who are involuntarily discharged because they “erroneously enlisted, reenlisted, extended or [were] inducted into a Serv​ice component” shall be assigned a JFC separa​tion code and “erroneous entry (other)” as a narrative reason for separation.  They may be assigned either an RE-4 or an RE-3E (eligible for reenlistment except for disqualifying factor).

Article 1.G.5. of the Personnel Manual states that no member may reenlist with​out the approval of his or her CO.  If more than one RE code is allowed under the SPD Handbook, the CO decides which one is assigned.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to section 1552 of title 10, United States Code.  The application was timely.

2.
The evidence in the record proves that, when the applicant enlisted on February 20, 2001, there was a pending criminal charge against him that he had not revealed to his recruiter.  He also had prior charges and convictions that were not revealed on his enlistment application.  Moreover, he signed a form CG-3307 that day deny​ing any recent involve​ment with the police and attesting to the continuing accu​racy of his enlist​ment papers.  Therefore, the Board finds that the applicant committed fraud to procure his enlistment and could properly be discharged in accordance with Article 12.B.18. of the Personnel Manual.

3.
 The applicant asked the Board to upgrade his reenlistment code, but he has not proved that his CO committed any error or injustice in assigning him the RE-4.  Under Article 1.G.5. of the Personnel Manual, no member is entitled to reenlist without his CO’s approval, and so where a choice is available under the rules in the SPD Hand​book, the assignment of the RE code is left to the CO’s discretion.  

4.
Although the CO used the term “erroneous enlistment” instead of “fraudu​lent enlist​ment” on the applicant’s notification, the applicant has not proved that he was harmed by this error.  The record indicates that he was told exactly why he was being discharged, that he was allowed to consult with an attorney, and that he submitted a statement on his own behalf, in accordance with Article 12.B.18.e.  The applicant was legally subject to receiving an RE-4 from his CO whether he was dis​charged under for “fraudulent enlistment” under Article 12.B.18. or for “erroneous enlistment” under 12.B.12.

5.
The applicant alleged that his RE-4 code has prevented him from joining another military service.  The Coast Guard has no control over what uses other military services make of the coded information on a DD 214.  The fact that other services choose not to enlist people who have been discharged from the Coast Guard with an RE-4 does not make his CO’s decision to assign him an RE-4 erroneous or unjust.

6.
Accordingly, the applicant’s request should be denied.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of former SR Bobby Jay Schmille, 525 45 6138, USCG, for correc​tion of his military record is denied.
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