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FINAL DECISION

ANDREWS, Deputy Chair:


This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was commenced on February 8, 2001, upon the BCMR’s receipt of the applicant’s request for correction.


This final decision, dated April 11, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS

The applicant, a xxxxxxxxxxxxxxxxxx serving on active duty in the Coast Guard, asked the Board to correct his record by removing a deroga​tory, special officer evalua​tion report (OER) for the period Xxxxxxx through Xxxxxxxx, 199x.  He also asked the Board to remove his 199x failure of selection for promo​tion from xxx to xxxxxxxxx and to backdate his xxx date of rank to November 20, 199x.  He asked to be awarded all back pay and allowances that would be due as a result of this correction.

In addition, the applicant asked the Board to remove from his record a letter dated Xxxxxxx, 199x, that recommended the revocation of his commission.

The applicant stated that the derogatory special OER covered his first 115 days at his first station, a cutter, after he had xxxxxxxxxxxxxxxxx.  He alleged that because he was sent to damage control and firefighting school for 20 days, the OER was based on only 95 days of observation of his perform​ance.  He alleged that this was too little time on which to base such a derogatory OER.  He further alleged that he reported to the cutter during an extended maintenance period and had little chance to learn his new duties as a Deck Watch Officer and Communications Officer.

The applicant alleged that during those 95 days he was “given conflicting guid​ance” on what his priorities should be.  He alleged that he was told to concentrate on organizing the cutter’s xxxxxxxxxx, rather than the Communications Divi​sion.  There​fore, he argued, it was unfair for his command to criticize him in the deroga​tory OER for failures in that division since he had been “told to let the telecommunica​tions specialists resolve those problems.”

The applicant argued that the criticism of his failure to complete his OOD (officer of the deck) qualifications was also unfair because he was away from the cutter attend​ing school while it was underway.  He alleged that his peers were able to complete most of their qualifications during that underway time, and he was unfairly criticized for not catching up with them, even though the cutter was rarely underway during the 95 days.  The applicant alleged that when he was on the cutter the few times it was underway, he was instructed to attend to significant prob​lems in the radio room, rather than stand OOD watches.  He alleged that his super​visor even told him that she expected him to take longer to qualify because of his “massive workload as Communications Officer,” but that this was not taken into account in the derogatory OER.  The applicant alleged that he was able to stand only three underway OOD watches during the 95 days and that it was unfair to receive a derogatory OER based on his first three watches as a “shipdriver.”  

The applicant alleged that he was subject to unrealistic expectations.  For instance, his previous experience had led him to believe that the mail run was made once a week, and he was criticized for not knowing that it was supposed to be made every day.  He was also criticized for not sending out “xxxxxx” notes quickly enough after the xxxxxxxxxx, but the delay was caused by his superior’s delay and by his being sent away to damage control school.  The applicant also alleged that he was expected to fix the problems in the Communications Division when he was fresh out of xxxxxxxx and had no experience.  He alleged that he was instructed to rely on a telecom​muni​cations specialist first class (TC1), the radio room supervisor, who was incompetent and who was later relieved for cause.

The applicant stated that during his initial inport OOD watches, he needed some super​vision, as any person brand new at the job would, but he received no negative feedback about his inport watchstanding until he received the OER.  He alleged that he was not properly counseled, that the com​mand did not foster professional growth or allow junior officers to learn from mistakes, and that he was the command’s scapegoat for this endemic problem.  He alleged that he was not permitted to submit an Officer Support Form (OSF) listing his accomplishments before the OER was prepared.  He also alleged that his subsequent OERs, including the OERs he received while serving on another cutter, prove that the derogatory comments in the disputed OER are false.

SUMMARY OF  THE APPLICANT’S RECORD


The applicant xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx in May 199x.  Over the summer, he xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, and attended Classified Materials Man​agement School.  The OER he received for this work contains seven marks of 5 (on a scale of 1 to 7, with 7 being best), eleven marks of 4 (average), and a mark of 4 on the comparison scale. 

On Xxxxx 20, 199x, the applicant reported aboard a cutter undergoing major mid-life maintenance.  He was assigned to serve as a Deck Watch Officer and the Com​munica​tions Officer.  As a new Deck Watch Officer, he was supposed to serve “break-in” watches to qualify as an inport and underway OOD.  As the Communi​ca​tions Offi​cer, he was responsible for all incoming and outgoing communications, official and per​sonal, and the establishment of a radio on board.  He also supervised a TC1, a TC2, and two TC3s.  His collateral duties included serving as Public Affairs Officer, Movie Offi​cer, and primary custodian of all classified materials.

On Xxxxxxxx, 199x, the applicant was xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.
  He reported xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.”  He told xxxxxxxxxxxxxxxxxxxx that he had been relieved of his position as Communications Offi​cer because of his mishandling of classified information.  He told her that earlier that day, after being reprimanded by the cutter’s Operations Officer, he had xxxxxxxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxx.  He also told her that he wanted to leave the Coast Guard.

The xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.”  She stated that the xxxxxxxxxxxxxxxxx       xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx She stated that because a xxxxxxxxxxxxxx does not qualify as a disability, no evaluation by a medical board was warranted.  She stated that he was fit for duty but should be administratively separated from the Coast Guard because of his xxxxx.

On xxxxxxxxxxx, 199x, the Executive Officer (XO) of the cutter sought guidance from the Coast Guard Personnel Command about how to proceed in transferring the appli​cant off the cutter and in revoking the applicant’s commission since he was unable to perform routine duties and wanted to leave the service.  The XO was advised to pre​pare the special OER and to initiate revocation in accordance with Article 12.A.11. of the Personnel Manual.  The applicant was transferred to a shore unit.

Derogatory Special OER

On Xxxxxxx, 199x, the applicant’s command completed drafting the special OER.  It contained eight marks of 4, eight marks of 3, and two marks of 2 in the various performance categories.  In addition, he received the lowest mark, “unsatisfactory,” on the comparison scale, which made it an officially “derogatory” OER.  The special OER contained the following comments:

Good initial admin preps for xxxxxxxxxx, but rapidly overwhelmed by additional division officer duties associated with CART/Shakedown.  Conducted no CART preps until prompted extensively by [the chain of command] causing over 1 month delay in bringing radio on-line ... All efforts concentrated on preps for commis​sioning, division work received minimal supervision.  Thoroughly read available publi​ca​tions/refer​ences to familiarize self with proper procedures but had difficulty applying learned procedures.  [He] did a thorough job on tasks he was able to focus complete attention on, exhibited difficulty with multiple tasking and prioritization of assigned tasks, frequently required supervisor to prioritize tasks.  Training-critical divisional written instructions (COMMS SOP, Emergency Action Plan) were late and required numer​ous re-writes.  Unable to accomplish simple assigned tasks, official mail held onboard for lengths of time; failed CO’s CMS spot check inspection after ample prepa​ra​tion time ... [He] demonstrated good “book” knowledge of watchstanding fundamen​tals; flustered as a watch officer in simple maneuvering situa​tions, could not apply learned knowledge to real time situations.  Inport and U/W break-in watch​stand​ing sub-standard, no noted progress made in watchstanding abilities after 2 months.  Required extensive supervision by qualified OOD.

Frequent positive interaction with Yard personnel for xxxxxxxxxx.  Uncom​fort​able in briefing situations with both senior and junior personnel.  Had difficulty get​ting point across, often confused issues with extraneous information for briefing to super​visors.  Writ​ing/Proof-reading skills were below standard.  Written documents submit​ted not to CG standards.  Written material seldom submitted on time, i.e. Xxxxxx for Xxxxxxxxxx submitted almost 1 month late.

Worked effectively with various Yard personnel to arrange/coordinate xxxxxxxxxx.  Exhibited difficulty in using outside resources, limited self to only what was immediately available unless specifically directed to do otherwise.  Tasking/feedback to division subordinates lacked direction/specific tasking.  [He] had average per​form​ing TC1 w/ little sea experience, but blamed division subordinates for all prob​lems/failures that were clearly division officer responsibilities; for example, for​warded divi​sion written correspondence without any oversight (i.e. proof-reading of COMMS division SOP).  Failed to see effects of actions; official correspondence for ship not mailed for 1 week periods, delaying travel claims, reports etc, no action taken even when prompted by CO and supervisor.  Failed CO’s CMS “spot check” inspection. Sought numerous sugges​tions for dealing with divi​sional problems but did not take action.  Formal counseling session conducted by XO and supervisor regarding ineffective​ness of division, manage​ment skills, task prioritization, and importance of communica​tion with supervisor; immediate response to counseling session was to shift blame to all division personnel, otherwise counseling appeared to have no effect.  Evaluations of divi​sion personnel were complete, submitted on time with sufficient documentation.

Concur with comments of supervisor.  Despite frequent counseling sessions and numer​ous opportunities, [the applicant] simply failed to grasp the requirements or responsibili​ties of a division officer or commissioned officer in the Coast Guard.  A personally affa​ble individual, he regardless displayed the total inability to focus on multiple tasking of any kind.  Took limited actions to learn his job, frequently passing on [recommenda​tions] of subordinates with no thought re accuracy.  Relieved for cause[
] of collaterals and as COMMO.

Adequate performance planning xxxxxxxxxxxxxxxxxxxxxx, proposing new ideas for cmd xxxxx pamphlet, xxxxxx, etc; took little or no action fol[lowing] counseling by dept head, resulting in poor division situation(s) getting worse; noted examples failed CMS spot check, ship’s mail delay, etc—counseled at length re ship not receiving mail/record traffic, told [chain of command] “just the way it is” without research. ...  Failed to make connection to “next logical step” when taking actions to fix div prob​lems; dis​played poor judgment on bridge during simple maneuvering situation, resulting in relief of conn by CO; poor decisions as inport OOD re normal routine. …   held self responsible in some cases, but tendency to blame subordinates for all div failures; to credit, recog​nized weak [lead petty officer] in division but took little effective action to improve situa​tion. … Excellent professional presence/appearance in uniform impecca​ble, dis​played excel protocol during ship tours. … Maintains weight stan​dards/healthy life​style, does not use alcohol; poor stress management, tendency to “blank out” during counseling or stressful situations. 

[The applicant] is a likeable individual who’s [sic] talents in artwork and humor would have been well served in the civilian sector.  Although he came to us late via xxxxxxxxxx, he had numerous opportunities to “catch up” with his class​mates dur​ing our yard period yet failed to do so.  When working on a single task that he enjoys (such as xx duties during xxxxx) he did well, but otherwise he is completely overwhelmed by the multiple tasks and require​ments of military life.  Not qualified to fulfill an operational billet or emotionally capa​ble of handling the stress associated with a seagoing career.

The Commanding Officer (CO) of the cutter attached a page of comments to the special OER, including the following remarks:

I have closely observed [the applicant] since he reported aboard 20 AUG 9x.  [He] was poorly prepared for his assignment on [the cutter]—reporting aboard with little or no [qualifications] completed while his peers had a considerable amount completed in advance of arrival.  [He] was assigned the primary duty of Deck Watch Officer, made little progress in completing his watchstander qualifications, and could not process either navigation and contact information in the pilothouse or in the simulator.  In his capacity as collateral duty communications officer and classified mate​rial system (CMS) custo​dian, [he] failed to ensure the ship’s radio room was func​tioning properly at  the end of the Mid-life Maintenance Availability (MMA).  After several lengthy periods without record message traffic send or receive capability, and a failed CMS inspection, I reas​signed all of [his] non-communications related collateral duties to other junior offi​cers to allow him to focus solely on communications and his primary duty as Deck Watch Offi​cer.  During shakedown training it became quickly evident that [he] was not pre​pared for the event, including simple actions such as promulgating divisional instruc​tions and pro​cedures.  I relieved [him] as communications officer when it became appar​ent to me that the Com​munications Division was at risk of failing shakedown training, and the opera​tional readiness of the ship was in jeopardy due to a lack of leadership by [him].  With no substantive progress toward Deck Watch Officer quali​fication, I chose to reassign [him] to engineer​ing and allow him a fresh start.  [He] failed to capi​talize upon this opportu​nity.

[The applicant] is a skilled artist and excels in pursuits which highlight his creative talents in a non-stressful environment.  Particularly noteworthy were his preparations for the special xxxxxxxxxx.  He demonstrated particular creativity in develop​ing the xxxxxx and xxxxxxs, and was a very effective liaison with the CG Yard pro​ject officer.  I con​cur with the Reporting Officer’s assessment that [he] is not qualified to fulfill an opera​tional billet or emotionally capable of handling the stress associated with CG operations and as such is not suitable for continued CG service.

Because the special OER was derogatory, the applicant was asked to file a response.  In his response, the applicant made many of the allegations he made in his application to the Board, as well as the following remarks:  “I agree that I failed as Communications Officer aboard [the cutter].  However, I was set up for failure.  Based on the command’s expectations, this assignment required a level of CMS expertise and technical proficiency that I did not possess and could not gain in six weeks ... .  [M]y inexperience as an xxxx was described as incompetence in the derogatory OER.”  

Regarding the lack of CART (Command Assessment of Readiness for Training) preparations, he stated that his primary responsi​bil​ity was the xxxxxxxxxx.  He alleged that in mid September, he asked his supervi​sor what his priorities should be and was told that the xxxxxx “mattered most, and that I should let my communications personnel handle communi​ca​tions mat​ters.”  Therefore, he believed that he could leave the details of the CART prepara​tions to his subordi​nates.  As a result, he admitted, “the comment ‘minimal supervision of sub​ordinates’ is accurate.”  He stated that “in hindsight,” he should have exercised more oversight.

The applicant stated that on an underway training session he had attended as a student and during a training availability session, the mail had been handled once a week or even less often.  Therefore, he had made an “honest mistake” and assumed that handling the mail once a week on the cutter was correct since it was technically “deployed” even though it was mostly in port.  He alleged that he only learned that the mail was sup​posed to be delivered every day when problems occurred with a xxxxxx package and pay and report submis​sions.

The applicant stated that he should not have been criticized for his underway watch​stand​ing since he was able to stand only “three full watches.”  He alleged that he was given permission by the CO to focus on the Communications Division and Classi​fied Materi​als  System, instead of his OOD qualifications, because they were in “dire straits.”  Nev​er​the​less, he alleged, before being transferred to the Engineering Depart​ment, he was able to complete his basic damage control qualifications and nearly all of his inport OOD quali​fications.  He alleged that he also completed 60 percent of his underway OOD qualifi​cations.

The applicant stated that he had never been told he was being relieved of his col​lateral duties “for cause.”  He stated that he had been told it was “an administrative matter, rather than a disciplinary action.”

The applicant stated that he was tasked with writing and sending the “xxxxxx” xxxxxx on xxxxxxx, 199x.  On xxxxxxx, 199x, the CO told him that he wanted to “think some more” about the letters before sending them out.  The applicant left for a two-week school on October 25th, and two days after his return was “blasted” by the XO for not having finished the job.  He stated that he learned from this experience that, “when a project requires my superior’s attention, I should tactfully ask for their direc​tion rather than wait for my superior to contact me.”

Finally, the applicant challenged the comment that he was not qualified for an operational billet.  He argued that, “[l]ike any xxxx, I need to gain discernment,” but can be successful as a deck watch officer or engineer.

The applicant’s response to the special OER was forwarded up his chain of com​mand.  His supervisor, the cutter’s Operations Officer, forwarded it with a note stating that the applicant had been “assigned typical division officer and collateral duties, none of which required special expertise or knowledge.  I believe his failures are due to a misunderstanding of the basic skills required ... .  With regards to his qualifications, although [he] had completed a majority of the written [qualifications] and demon​strated good “book knowledge”, he failed in the application of this knowledge as noted by inport and underway OOD’s as well as the Command Cadre during special evolu​tions.  Although [he] was counseled frequently, both informally and formally, he con​tinued to display a low level of per​formance as noted in the OER.”

His reporting officer, the cutter’s XO, forwarded it with a note stating that the applicant had been given the same chances to excel as the other junior officers and was frequently coun​seled about his performance but did not correct the deficiencies.  He stated that the appli​cant was not “set up for failure” but was assigned duties “consistent with those normally assigned a new Xxxx and did not require extensive technical knowledge beyond that required of a new junior officer.  His duties did, however, require a high degree of personal attention and initiative which was not forthcoming.”

Recommendation of Revocation of Commission

Also on Xxxxxxx, 199x, the applicant’s CO sent CGPC a letter recom​mending that his commission be revoked.  The letter states that the recommendation is based on the applicant’s inefficiency, poor management skills, xxxxxxxxxxxxxxxxxxxxxxxxxxxxx.  It details many of the performance problems that were mentioned in the spe​cial OER and notes the xxxxxx’s recommendation that he be expedi​tiously sepa​rated.  It stated that the applicant seemed to “go through the motions” of his responsi​bilities without comprehending cause and effect or understanding the serious​​ness of his mistakes.  The letter cited “frequent” counseling by the applicant’s super​visor and nine other notable “counseling events” by other officers.  It stated that the counseling had little or no effect on the applicant, who “never seemed to grasp the seriousness of his performance shortcomings.” 

On January 20, 199x, CGPC decided not to carry out the revocation because the applicant “did not violate any core values and can be gainfully employed the next few months prior to the XXX Board.”  However, CGPC noted that the XXX selection board, which would review his record when it convened in Xxx, had authority to revoke the applicant’s commission.

Subsequent Service

From xxxxxxxxxxxx, 199x, to August 27, 199x, the applicant was assigned to a Group as a special projects officer.  In that capacity, he worked on a ship commis​sion​ing, congressional staff and international officer visits, Y2K contingency and hurricane plans, base tours, and other projects.  On an OER he received at the end of March 199x, he received one mark of 7, seven marks of 6, five marks of 5, five marks of 4, and a mark of 5 on the comparison scale.  He was described as an enthusiastic and adept officer, and he was recommended for promotion to XXX.  However, the applicant was not selected for promotion to XXX by the xxx 199x selection board.  Nor was his commis​sion revoked.

On an OER he received in August 199x at the end of the tour, he received eight marks of 6, seven marks of 5, three marks of 4, and a mark of 5 on the comparison scale.  He was described as a dependable, adaptable officer with good judgment, outstanding initiative, and excellent prioritization.  He was “high​ly recommended for promotion to XXX [with] his peers.”

From September 20, 199x to June 27, xxxx,
 the applicant was assigned to another cutter as a Deck Watch Officer.  His initial collateral duties were Commissary Officer, Educa​tional Services Officer, Waterway Analysis Management Project Officer, and Pub​lic Affairs Officer.  On an OER he received at the end of March xxxx, he received seven marks of 5, eleven marks of 4, and a mark of 4 on the comparison scale.  He was described as an officer who “has demonstrated the ability to overcome mistakes when under pressure” and who “has made significant progress towards underway deck watch officer qualification in spite of several long periods away for formal training.”  He was recommended for promotion to XXX “with peers.”  On an OER he received in July xxxx, he received five marks of 6, eight marks of 5, five marks of 4, and a com​pari​son mark of 4.  He was described as a technically proficient officer with excel​lent time management skills who had quickly qualified as an underway OOD while effi​ciently managing ten collateral duties and special projects.  He was recom​mend​​ed for promo​tion “with peers.”  

The applicant was promoted to XXX on November 6, xxxx.  On the OER he received when he left the cutter in xxxxxxx, he received four marks of 7, nine marks of 6, five marks of 5, and a mark of 6 on the comparison scale.  He had become the cutter’s Operations Officer, Navigator, Administrative Officer, and Senior Watch Offi​cer.  He was described in the OER as an “extremely competent shiphandler” and “outstanding leader.”  He was also recommended for a “command afloat” and highly recommended for promotion to xxxx.

VIEWS OF THE COAST GUARD
Advisory Opinion of the Chief Counsel


On August 1, 2001, the Chief Counsel of the Coast Guard recommended denial of most of the applicant’s request for lack of proof.  He recommended that the Board remove only four short phrases from the special OER.


The Chief Counsel argued that the following stan​dards should apply:

To establish that an OER is erroneous or unjust, the applicant must prove that the chal​lenged OER was adversely affected by a clear, material error of objective fact, factors “which has no business being in the rating process,” or a clear and prejudicial violation of a statute or regu​lation.  Germano v. United States, 26 Cl. Ct. 1446, 1460 (1992); Hary v. United States, 618 F.2d 11, 17 (Cl. Ct. 1980); CGBCMR Dkt. No. 86-96.  In proving his case an applicant must overcome a strong presumption that his rat​ing officials acted correctly, lawfully, and in good faith in making their evaluations under the Coast Guard’s Officer Evaluation System.  Arens v. United States, 969 F.2d 1034, 1037 (1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  An applicant may only rebut this presumption by clear, cogent, and convincing evidence to the contrary. Muse v. United States, 21 Cl. Ct. 592, 601 (1990).


The Chief Counsel alleged that the preparation of the special OER based on 95 days of observed behavior in a 115-day reporting period was proper under Article 10.A.3.c. of the Personnel Manual, which authorizes preparation of a special OER “to document performance notably different from the previous reporting period.”  He alleged that the applicant’s pending reassignment off the cutter and notably different performance from the previous reporting period justified the command’s decision to prepare the special OER.


The Chief Counsel also alleged that the 115 days was a sufficient amount of time for the applicant to “come up to speed” on his duties.  He argued that the officers on the rating chain were experienced mariners and leaders “who had considerable experience with newly reported junior officers who were experiencing the shipboard rigors for the first time as commissioned officers.”  He argued that the officers had a solid basis of experience for determining the “level of performance that may be reasonably expected of a junior officer.”  He alleged that the rating chain took into account the applicant’s limited opportunities to progress during the reporting period and nonetheless found his per​formance lacking.


The Chief Counsel alleged that, contrary to the applicant’s claim that he was set up to fail, the evidence in the record proves that he was frequently counseled by his superiors regarding his duties and responsibilities.  He alleged that the affidavits received by CGPC (see below) prove that the applicant’s rating chain took into account all of the issues cited by the applicant but that their estimation of his performance was nonetheless mark​edly different from his.  The Chief Counsel argued that the Officer Evaluation System is not “self-evaluative” and that the applicant’s different view of his perform​ance and his superiors’ expectations “does not negate the opinion of the rating chain.”  He alleged that the applicant has failed to rebut the presumption of regularity accorded those offi​cers or “to prove by the clear and convincing evidentiary standard that the disputed OER does not represent the honest professional judgment” of the offi​cers responsible for evaluating him.


The Chief Counsel stated that the Personnel Manual “does not expressly address whether OSFs [Officer Support Forms] are required for Special OERs.”  Even if the Board were to determine that they are, he argued, the error was harmless.  He alleged that the “purpose of the OSF is to ensure that the rating chain knows what the Reported-on Officer accomplished during the marking period.  In this case, it is clear that the rating chain was aware of Applicant’s performance as demonstrated by the numerous examples of performance shortcomings cited in the OER.”  The Chief Coun​sel also pointed out that if the rating chain had overlooked any of the applicant’s accom​plishments because of the lack of an OSF, he could have cited them in his reply to the OER.


The Chief Counsel further argued that the applicant has not proved that the CO’s letter recommending the revocation of the applicant’s commission is erroneous or unjust.  He alleged that the letter was proper under Article 12.A.11.a. of the Personnel Manual.  He argued that CGPC’s decision not to act upon the CO’s recommendation does not prove that the CO acted improperly.  Moreover, he alleged, such letters are not kept in officers’ personal data records, so they are not seen by promotion boards or assign​ment officers.  He alleged that such letters are only retained in CGPC’s historical files.


The Chief Counsel alleged that the better OERs the applicant received after the special OER are “of no legal moment” and have no “probative value as to the rating period covered by the disputed report.”  Grieg v. United States, 640 F.2d 1261, 1269 (Ct. Cl. 1981).  Therefore, he argued, “the Board may draw no inference from his perform​ance of duties in different assignments during different time periods.”


The Chief Counsel recommended that four comments in the special OER be removed because of CGPC’s determination that they are not permissible under the rules (see below).  However, he did not recommend that the applicant’s date of rank be back​dated or that he be awarded back pay and allowances, although the Chief Counsel did concede that special OER as a whole could have caused the applicant’s failure of selec​tion in 199x. 

Memorandum of the Coast Guard Personnel Command

The Chief Counsel attached to his advisory opinion a memorandum from the Coast Guard Personnel Command (CGPC).  In it, CGPC stated that the special OER had been properly prepared in accordance with Article 10.3.c.1. of the Personnel Manual “to facilitate important personnel decisions.” CGPC alleged that the special OER was not improper under the regulations merely because of the short period it covered.


CGPC alleged that having three superior offi​cers responsible for the accuracy of each OER “provides a high degree of objectivity, and safeguards an individual from capricious, biased or incomplete reports of perform​ance.”  CGPC also alleged that the applicant’s rating chain had worked with dozens of junior officers and had a “solid basis in experi​ence for what to reasonably expect a junior officer to be capable of.”  CGPC alleged that the applicant’s late arrival on board was not unique and that his assigned duties were not unusual and required only “deft prioritization and manage​ment of delegation.”  CGPC alleged that all Academy students graduate with “ample prepara​tion for an assignment as a junior officer afloat.” 


CGPC argued that the comments in the special OER and the statements provided by the rating chain prove that their expectations were reasonable and that they tried to help the applicant improve his performance.  CGPC also concluded that “[i]f anything, he received far more personal attention from his rating chain than the typical shipboard [junior officer].”  CGPC also alleged that the rating chain was aware of each of the issues raised by the applicant—such as his inexperience, the shortness of the evaluation period, and the lack of underway time—and took them into account when it rated him.  CGPC alleged that the applicant’s subsequent good OERs for his service on another cut​ter, do not prove that the special OER was erroneous but that he made a “slow start” and was later “able to come up to speed.”  CGPC also stated that the applicant’s sub​se​quent selection for promotion show that the documentation of his poor perform​ance in the special OER is not an insurmountable obstacle to his career.


Finally, CGPC stated that four small phrases should be removed from the special OER because they are impermissible under the rules.  CGPC stated that “relieved for cause” should be removed because it is a specific term of art applied when removing a commanding officer for incompetence.  Because the applicant was not a commanding officer, it is misapplied in the special OER.  CGPC stated that the phrase about the appli​cant “blanking out” should also be removed because “it is a pseudo-medical diag​nosis,” and medical diagnoses may not be mentioned in OERs.  CGPC further stated that two other comments that compare the applicant to “classmates” and “peers” should also be removed because such comparisons are not allowed under the rules.



CGPC attached to its memorandum the following two declarations signed by the applicant’s supervisor and reporting officer, who prepared the special OER.

Declaration of the Supervisor


The applicant’s supervisor, who was the cutter’s Operations Officer, stated that the special OER was a “fair and unbiased” evaluation of his performance.  The supervi​sor stated that the applicant, as a new xxxx, was never expected to be immediately and completely effective because there is always a “learning curve associated with any new job.”  He was expected “to learn very basic things such as routine correspondence, completion of basic tasks, and time management” but did not do so during his four months on board.  The supervisor alleged that his duties were “laid out” for him when he reported aboard and “on many different occasions when he sought assistance in pri​oritizing his worklists.”  She also alleged that he received the training he needed to per​form his duties.


The supervisor stated that the command tried to “set [the applicant] up for suc​cess” by assigning him as the project officer for the xxxxxxxxxx because he had stated that he wanted to become a xxxxxxx officer.  She stated that it was a “short-term project that was completed in mid-October.”  However, the command had to assign another officer to the project because the applicant “quickly fell behind in xxxx for the xxxxxx.”


The supervisor stated that the applicant frequently asked her for assistance in prioritizing his duties.  She alleged that she helped him prioritize them, but never told him he could ignore his duties as Communications Officer.  She also alleged that many of the deficiencies in his performance of duty occurred after the xxxxxxxxxx was over.  In addition, she alleged that the command was aware when it pre​pared the special OER that he had been dealing with a “weak” TC1 in the division.  She stated that because of this problem, “[o]n several occasions the command made special arrangements to assist [the applicant] with these problems by providing extra training, and he did not take advantage of those opportunities.”  She stated that in November, the command relieved him of his duties as xxxxxx Officer and xxxx Officer and organized a special team to help him succeed as Communications Officer.  When the applicant had to prepare a “doctrine” for the division, the team gave him a sample to use as a template.  However, he repeatedly submitted drafts with numerous grammati​cal and spelling mistakes.  When she asked him about them, he told her he had dele​gated the job to a subordinate and never read it before he gave it to her.  She alleged that she conducted “numerous informal counseling sessions” with him but they did not help.  She also alleged that the applicant “received constant feedback from both peers and subordinates, which he either chose to ignore or refused to accept.”


The supervisor further alleged that the applicant “frequently withheld informa​tion” from her when she asked about his duties.  She stated that he held up the mail for periods longer than a week despite “being asked on a daily basis by the Commanding Officer, Executive Officer, and myself, “Mr. [applicant], is the mail getting out?  Are you having any problems?  Can we help you?  What is up with the mail, why aren’t people getting the things we are sending?”  She alleged that in response to these questions, the applicant always indicated that “there were no problems or that he would go familiar​ize himself with the postal manual.”  The mail delays “negatively impacted many crewmembers.”  The supervisor also denied that the TC1 was relieved for cause.  She stated that although he was “a mediocre performer,” he successfully completed his tour after a new Communications Officer took over.


The supervisor stated that of the cutter’s 25 days underway during the appli​cant’s time on board, he missed only 4.  She alleged that missing those 4 days did not “put him at all behind his classmates.”  She also stated that the applicant was not required to stand break-in watches on a few days “because he had demonstrated that he could not handle more than one task at a time” and needed to get the Communications Division in order.  She stated that when standing inport and underway break-in watch​es he “had difficulty executing even simple OOD tasks” and was frequently counseled “not only by the quali​fied OODs ... but also by myself, the Executive Officer, and the Com​manding Offi​cer.”  She stated that not all of the counseling sessions were docu​mented in the special OER.  


The supervisor stated that when the CO relieved the applicant of his duties as Communica​tions Officer and reassigned him to the Engineering Department, he told the appli​cant that if he succeeded there, his previous poor performance would not be reflected in his next OER.  The CO also told him that he would be relieved of his duties as Classified Materials Officer as soon as they could get another junior officer trained.  The supervisor stated that her last counseling session with the applicant occurred on his last day on the cutter.  The new Communications Officer and the TC1 had previously reported to her that, as Classified Materials Officer, the applicant was leaving the com​puter used for that work logged on and unattended.  The new Commu​nications Officer had already had to warn the applicant that he would be disci​plined if he left the com​puter logged on and unattended again.  That day, she saw him leave the computer while it was still logged on, and she told him that if it happened again, he would be relieved of that duty as well, and the matter would be documented in his record.

Declaration of the Reporting Officer


The applicant’s reporting officer, who was the cutter’s XO, alleged that because the cutter was in a period of maintenance when the applicant arrived, he had a better chance to acclimate to the cutter than most junior officers receive.  The XO stated that the applicant was “assigned duties consummate with a new junior officer”; that his collateral duties for the xxxxxxxxxx occupied him for “a relatively small timeframe of the OER”; and that he was never told to ignore his primary duties as a Communications Officer.  The XO further alleged that the applicant was never advised to “let his TCs handle the problems” and that on November 28, 199x, the applicant was “relieved of his collateral duties specifically to allow him to concentrate on improving his division officer performance, a fact not noted in his BCMR request.”  


The XO stated that in planning for the cutter’s “shakedown,” the applicant sub​mitted “completely inaccurate” reports about the communications division to the CO and that in one report, he was “deliberately misleading.”  He had reported that “all was well with the CART checklist,” yet later admitted that he had never actually looked at the list.  The XO stated that the applicant’s “completely cavalier attitude” resulted in counseling by the XO and by the applicant’s supervisor.


The XO stated that, contrary to the applicant’s claim, he had no less time than his classmates to qualify as OOD because the ship was “not ready for sea prior to his arri​val, putting him on more or less an equal playing field with his classmates.”  Never​the​less, the XO alleged, his inport and underway watchstanding were “com​pletely sub​standard” and in one instance endangered the cutter.  The XO also alleged that the applicant’s allegation that he had received no negative feedback about his watch​stand​ing mistakes was incorrect, as he had been counseled on at least nine occasions.


The XO stated that the problem with the mail was discovered when “an urgent enlisted [xxxxxxxxxxxxx] package” that had been sent out received no response from Headquarters.  The command asked the applicant about it and he assured them that “all was in order.”  How​ever, after the command learned that Headquarters had never received the package, it inspected the Communications Division and “found not only the unmailed package but bags of outgoing mail that had been piling up for weeks.”  When questioned, the applicant referred to his experience as a student on a training trip and “seemed to have no concept of the seriousness of his actions or the effects on his shipmates.”  The XO also stated that the TC1 who the applicant had alleged was relieved for cause was not relieved for cause but served “until his sched​uled rotation date.”


The XO alleged that after the applicant was relieved of his duties as Communica​tions Officer, another junior officer took over the job and “quickly brought the division to high standards, with a noticeable improvement in personnel performance.”  The XO also alleged that the applicant was “well liked aboard [the cutter]; there was certainly no attempt to ‘get’ him or assign blame for problems that lay beyond his scope to cor​rect.”  The XO alleged that the applicant “was frequently counseled regarding his short​falls and given every opportunity for improvement, which did not occur.”


The XO stated that the applicant was not on hand to submit an OSF when the decision to prepare the special OER was made because he had already been removed from the cutter.  The XO concluded that the special OER was “fair, accurate, and unbi​ased.”

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD

On August 2, 2001, the Chairman sent a copy of the views of the Coast Guard to the applicant and invited him to respond within 15 days.  He was granted several extensions and responded on December 3, 2001.


The applicant alleged that in December 199x, after he asked for his commission to be revoked, his rating chain concocted a “laundry list of exaggerated grievances” in the special OER simply to ensure that his commission was revoked.  He also alleged that the rating chain was biased against him and that their bias and the “negative halo effect” of his request to have his commission revoked
 resulted in a special OER that did not accurately portray his performance.


The applicant alleged that he was assigned to an unusually “critical post” for a new junior officer, contrary to custom, and that his command greatly underestimated the expertise needed to handle the Com​munica​tions Division.  He alleged that on most cutters, a junior officer is not assigned to the position of Communications Officer until he or she has been on board for at least six months.  However, as soon as he arrived, he inherited numerous equipment and administrative prob​lems in the Communications Division that should have been addressed long before.  He alleged that the leader of a Communications Assistance Team that examined his division found it “faulty and unfit for operational service” and advised the CO not to accept the cutter until the problems were corrected.  However, he alleged, the CO ignored the advice and put the cutter in serv​ice.  The applicant alleged that he ended up paying for the CO’s mis​take.  


The applicant alleged that the other divisions on the cutter began preparing for precommis​sion​ing detachment in xxxx 199x, four months early, but he was expected to catch up when he arrived on board in late xxxxx, with just three weeks remaining before the detachment.  He alleged that his command had originally expected him to arrive in June, after graduation, and were unhappy when xxxxxxxxxxxxxxxxxxx.  He alleged that in light of his delayed arrival, much of the precom​mis​sioning work for the Communications Division, such as drafting the standard oper​at​ing procedures (SOP) and emergency action plan (EAP), should have been com​pleted by his supervisor, the Operations Officer, who served as the de facto Com​muni​ca​tions Offi​cer before he arrived.  However, he alleged, she provided no supervision for the divi​sion and let the work pile up until he arrived.


The applicant alleged that the TC1 was not an average performer, as the XO alleged, but was “fundamentally incompetent and responsible for my division’s fail​ure.”  He alleged that without a competent TC1, he could not succeed.  He also alleged that the TC1 hid problems from him, and when the command discovered the true state of affairs, the applicant was unjustly implicated in the deceit.  He alleged that, if he had known the TC1 was like this, he “would have held him on a much closer leash,” but he does not believe closer supervision would have helped.


The applicant alleged that, from the moment he arrived on the cutter, he was attacked for “not using all the resources available” and that this was unfair because he was unfa​miliar with the telecommunications community, was still learning what those resources were, and had no support from his incompetent TC1.


The applicant alleged that the remark in the OER about not trying to learn the job and passing along his subordinates’ recommendations without checking them is unfair because he had no expertise in telecommunications and was forced to rely on his sub​ordinates’ technical competence.


The applicant admitted that he had difficulty writing the doctrine but alleged that the difficulties were due to the fact that both he and the TC1 were “inexperienced sailors and were learning procedure as we went along.”  He alleged that he had to con​tact tele​com​munications personnel on other cutters for advice, and this delayed the doc​trine.  He also alleged that his rating chain gave him little help in drafting the SOP and EAP.


The applicant alleged that the comment in the special OER about not submitting documents according to Coast Guard standards was unfair because the workstations were not formatted to print properly.  He explained this to his supervisor but was told to “just get it done.”  Therefore, he had the choice of submitting timely documents in an incorrect format or waiting until the repairs were complete and submitting the docu​ments late.  He chose to submit the documents timely but in the wrong format and was unfairly criticized in the OER for his decision.


The applicant alleged that he and the TC1 were tasked with setting up the Classi​fied Materials System account by themselves and were slowed down by numerous pol​icy and procedural questions.  He alleged that he conducted the CMS spot-check inspec​tion himself after being asked by the command to figure out how much work remained undone.  There​fore, he alleged, it was unfair for him to criticized in the OER for failing the spot-check.


The applicant alleged that the remark in the OER that he had done merely an “adequate” job of xxxxxxx the cutter’s xxxxxxxxxx on xxxxxxx, 199x, is inaccurate and unfair.  He alleged that the quality of his work is proved by a Letter of Appreciation that he received from his CO on xxxxxxxxxxxx, 199x, which thanks him for his long hours of preparation for the “outstanding xxxxxx” and praises his attention to detail and “outstanding work ethic.” 


The applicant alleged that the comment in the special OER about his being “flus​tered as deck watch officer” described an incident on his very first underway watch, when he was asked to “cut through the xxxxxxxxxxxxxxx on maneu​vers.”  He alleged that when told to “cut[] ahead of a group of cruisers, frigates and an aircraft carrier going 25+ knots,” he was uncomfortable and suggested that they stop and let the group pass.  The qualified OOD took the helm and performed the maneuver but told him not to worry.  He alleged that it was unjust for this incident to justify a mark of 2 in judgment in the special OER when other junior officers made even greater mistakes.  He alleged that his supervisor’s affidavit was inaccurate in that she criticized his perform​ance in a harbor in which he never served as underway OOD.  


The applicant alleged that the comments in the special OER that he required extensive supervision by the qualified OODs and that he made no progress in his watchstanding abilities after two months are also untrue.  He also alleged that the comment about his poor decisionmaking as an inport OOD is unfair because he made no more that the usual “rookie mistakes.”  He alleged that such mistakes are usually overlooked when an xxxx’s first OER is pre​pared. 


The applicant alleged that he was only uncomfortable during briefings with his rating chain, as stated in the special OER, because he received “angry criticism” and became fearful whenever he had to brief them about problems in the Communications Division. He also alleged that it was unfair to criticize him in the OER both for not communicating with his supervisor enough and for frequently seeking her help with prioritizing his tasks.


The applicant alleged that the remark “otherwise counseling appeared to have no effect” in the OER is unfair because there were not enough “benchmarks or mile​stones with which to measure the ‘appearance’ of my division’s progress.”  He alleged that he was given only the general order to get the division “working” but was given no timetable or performance plan.  He further alleged that the division was, in fact, “mak​ing significant progress toward a ‘working’ status,” so the comment is unfair.

The applicant alleged that the fact that he was told his mistakes would not be men​tioned in his OER if he succeeded in the Engineering Department proves that commands usu​ally overlook “rookie mistakes” when preparing an OER.  More​over, he alleged, his command’s offer to overlook his past mistakes if he succeeded at his new assignment proves that his mistakes did not constitute the “gross incompetence” that was described in the special OER.  He concluded that the OER was not prepared objec​tively or accu​rately, as required by regulation, but instead was crafted to ensure the revocation of his commission.

The applicant stated that when he asked to have his commission revoked he was desperate because he had been degraded and humiliated in front of his peers and sub​ordinates by the com​mand, who would not trust him even to xxxxxxxxxxxxxxx by himself.  He alleged that he knew he would not really get a “fresh start” in the Engineering Department, though he was making “excellent progress” there before he left the cutter.  

The applicant alleged that his command should have transferred him “to another cutter due to ‘ineffective tendencies,’ as described in the Personnel Manual.”  He alleged that the command “seriously erred” in not transferring him to another cutter and that if he had known of this option, he would have chosen it.

Declaration of the Regional Communications Watch Officer


In support of his allegations, the applicant submitted an affidavit from a chief tele​com​munications specialist who served as the Communications Watch Officer (CWO) for the region.  The CWO stated that because he had served as the telecom​muni​cations specialist in charge of other cutters in precommissioning, he was asked to sail with the applicant’s cutter at one point to train the members of the Communications Division.  He stated that the TC1 was very unknowledgeable and did not know how to use the cutter’s telecommunications gear.  The TC1 called the CWO several times with very simple questions.  Moreover, the TC1 did not obtain CRYPTO gear before sailing, so the cutter could not receive message traffic while underway.  The cutter’s TC2 had never served as a radioman underway, and the two E-4 positions were filled by seamen who had just finished TC “A” School and also had no seagoing experience. 

The CWO stated that Communications Officers are usually first tour ensigns and cannot be subject-matter experts.  They must rely on their TC1s to train the others and com​plete CART check-off lists.  The ensigns are expected to get progress reports, con​duct inspections, and become basically familiar with the gear.  The CWO stated that if the appli​cant failed as a Communications Officer, “it’s because he was completely let down by his [TC1].”

Declaration of a Telecommunications Specialist in Charge (TCIC)


The TCIC of the Coast Guard Group to which the cutter belonged stated that he frequently interacted with the cutter during its precommissioning period.  He stated that the TC1 would often astound him by asking the most basic questions—even though he had 18 years of experience—and that the TC1 failed to follow up on simple but critical tasks, causing needless delays and headaches.  The TCIC stated that he fielded frequent complaints from throughout the Coast Guard about communications problems on the cutter.  He stated that the TC1 apparently did not use the frequency lists the TCIC gave him because the cutter did not answer calls.  He stated that the TC1 let the cutter sail without CRYPTO gear or keying materials.


The TCIC stated that the TC1 ignored the advice he was given by the TCIC and others and therefore “made his own mistakes.”  The TC1’s subordinates also sought help from the TCIC, but the TC1 would override his instructions and have them do things the wrong way.  He stated that the TC1 frequently disrupted the cutters’ commu​ni​cations despite “expert advice” from the TCIC and the Group’s TCC.  The TC1 repeat​ed​ly reconfigured the modem’s circuits and settings by “meddling” with them, thus causing the modem to fail. 


The TCIC stated that he never met the applicant until after he left the cutter, but he believes that any “motivated young Communications Officer could run into major difficulties concerning security and communications by putting his trust in the senior TC he was supposed to be able to rely upon.”

Declaration of the Assistant Chief for Electronics Projects

The applicant submitted an affidavit from the lieutenant who in Xxxxx 199x led a team of electronic technicians conducting an assessment of the cutter’s gear “to insure all electronics and communications equipment were properly installed and function​ing” before the cutter sailed.  He stated that his team arrived one month late because the boat yard was behind schedule but that they “completed what [they] could of the checklists” in nine days.  He stated that “[t]hough the bridge and rest of the ship was almost up to speed the radio room was a mess. …  [B]eing the last ship to go through [mid-life maintenance], it received the last pick of electronic equipment.”  


The lieutenant stated that he told the CO about the deficiencies in great detail and advised him not to accept the ship.  However, the CO stated that the admiral had asked him to take it, so he would.  The lieutenant stated that he therefore recommended that the CO delay CART to permit time for proper installation, but the CO “felt they weren’t going to be evaluated” and said that “it was just a shake down cruise.”  The lieutenant stated that he has previously served as a Communications Officer and Operations Officer and knows that “even small electronic problems [can] take days to fix, let alone a whole radio room.”  He indicated that he would not have wanted to be in the applicant’s shoes.

Declaration of the First Lieutenant


The applicant also submitted an affidavit from the cutter’s First Lieutenant, who stated that he served four inport watches with the applicant and “did not observe any deficient tendencies” in his watchstanding abilities.  He stated that the applicant was eager and quick to learn, thoughtful, and conscientious.  He also stated that the com​mand created a hostile work environment for the junior officers and enlisted members on the cutter by maintaining a “zero defect mentality” despite having a very inex​peri​enced crew.  


The First Lieutenant stated that he oversaw the Deck Department, and that the vast majority of his staff came directly from boot camp and had never been underway.  Yet the CO was outraged that they were not yet qualified.  He stated that the com​mand’s attitude diminished morale.  He stated that the applicant was subject to the same unrealistic demands and continuous criticism.  He alleged that after the applicant left the cutter, the Operations Officer “often joked about ‘running him off the ship’ and … took joy in writing his departure OER.”  He alleged that when the CO, XO, and Operations Officer learned that the applicant had been assigned to another cutter, they were “shocked and enraged.”

Declaration of the Chief Boatswain’s Mate

A chief boatswain’s mate who served inport watches with the applicant stated that initially, the applicant “required my tasking” on how to perform his duties but later “showed a good under​standing of the duties and responsibilities.”  He stated that the applicant was “very positive and upbeat” and was “making normal progress” as an inport OOD.

Declaration of the Damage Control Assistant

A damage controlman in the cutter’s Engineering Department stated that, in his short time in the department, the applicant surpassed expectations by completing 90 percent of his qualifications in the first week, demonstrating “excellent practical judg​ment,” voluntarily updating the cutter’s damage control exam to reflect new firefight​ing pro​cedures, and remaining cool and steadfast during firefighting exercises.

Declaration of the Deputy Group Commander


A captain who was serving as the Deputy Group Commander and who became the applicant’s reporting officer after he left the cutter also submitted a statement for him.  He stated that he was “intimately familiar with the circumstances” of the appli​cant’s reassignment.  He stated that, based on his observations of the applicant’s per​formance after he left the cutter, he strongly disagrees with the assessment of the appli​cant’s abilities in the special OER.  He stated that he “can provide no further insight regarding [the applicant’s] specific performance aboard [the cutter],” but believes that the rating chain “greatly misjudged and misstated [his] capabilities and potential, to the point that he may have been unjustly penalized” when he was passed over for promo​tion.


The captain stated that he specifically took issue with comments in the OER about the applicant’s alleged difficulties with multiple tasking, prioritization, accom​plishing simple tasks, briefing the command, and handling an operational billet or sea​going career.  He stated that he did not notice any of these traits when the appli​cant was assigned to the Group.  He stated that the applicant was “a very well organized and capable officer … [who] excelled in managing multiple projects simultaneously and established excellent working relationships with both senior and junior personnel.”  He stated that the applicant qualified as a Command Duty Officer in just 30 days, rather than the usual 45 to 60 days.


The captain stated that he was concerned about the special OER because of the short time period involved, the state of the applicant’s “documented xxxxxxx,” and the command’s “overzealous attempt” to have his commission revoked.  He stated that the command’s action, “casts a shadow on [its] own leadership abili​ties and judgment in properly addressing their concerns with [the applicant’s] per​form​ance.”  He asked the Board to rule in the applicant’s favor.

Declarations from the Applicant’s Next Chain of Command Afloat

A commander who served as the applicant’s first reporting officer when he was assigned to another cutter stated that “from the day he reported until my departure, he performed competently as a significant member of my wardroom.”  The commander indicated that he was aware of the applicant’s previous experience afloat but gave him “no greater leniency or special treatment” than any other new junior officer.  He stated that the applicant was “tentative at first as are many newly reported and inexperienced deck watch officers” but learned quickly from his mistakes and “gained confidence and knowledge in the performance of all duties.”  The commander stated that he gained suf​ficient confidence in the applicant’s abilities to assign him as Operations Officer, in which role “he oversaw the planning, execution, and reporting of [the] cutter’s deploy​ments, supervision and training of the navigation division, as well as myriad other tasks.”  He asked the Board to remove the special OER.

A lieutenant commander who served as the applicant’s CO on the second cutter confirmed the reporting officer’s assessment of the applicant’s performance.  He stated that the applicant was designated as the cutter’s Navigator and that this assignment is rare for a first-tour junior officer.  He asked the Board to remove the special OER.

RELEVANT REGULATIONS

Article 10.A. of the Personnel Manual (COMDTINST M1000.6A) governs the prepara​tion of OERs. Article 10.A.1.b.1. provides that “Commanding officers must ensure accurate, fair, and objec​tive evaluations are provided to all officers under their command.”  Each OER is pre​pared by the reported-on officer’s “rat​ing chain” of senior officers:  the super​visor, the reporting officer, and the reviewer.  Ensigns normally receive regular, semi-annual OERs for periods end​ing each March 31st and September 30th.  Article 10.A.3.a.1.


Article 10.A.3.c.1., dealing with special OERs, states the following: 

Special OERs.  The Commandant, commanding officers, higher author​ity within the chain of command, and Reporting Officers may direct these reports.  The circumstances for the Special OER must relate to one of the situations described in subsections a. through e.  The authorizing article listed below should be cited in Section 2 of the OER along with a brief description of the circumstance which prompt the OER’s submission.
a.  A special OER may be completed to document performance notably different from the previous reporting period, if deferring the report of performance until the next regular report would preclude documentation to support adequate personnel manage​ment deci​sions, such as selection or reassignment. … 

Article 10.A.4. describes how members of a rating chain should prepare an OER.  Article 10.A.4.c.4. provides instructions for completing an OER, which are essentially the same for supervisors and reporting officers:

b. For each evaluation area, the Supervisor shall review the Reported-on Officer's per​formance and qualities observed and noted during the reporting period.  Then, for each of the performance dimensions, the Supervisor shall carefully read the standards and compare the Reported-on Officer's performance to the level of performance described by the standards.  The Supervisor shall take care to compare the officer's performance and qualities against the standards-not to other officers and not to the same officer in a previ​ous reporting period.  After determining which block best describes the Reported-on Officer's performance and qualities during the marking period, the Supervisor fills in the appropriate circle on the form in ink.

(  (  (
 d. In the "comments" block following each evaluation area, the Supervisor shall include comments citing specific aspects of the Reported-on Officer's performance and behavior for each mark that deviates from a four. The Supervisor shall draw on his or her observa​tions, those of any secondary supervisors, and other information accumulat​ed during the reporting period.

 e. Comments should amplify and be consistent with the numerical evaluations. They should identify specific strengths and weaknesses in performance. Comments must be sufficiently specific to paint a succinct picture of the officer's performance and qualities which compares reasonably with the picture defined by the standards marked on the performance dimensions in the evaluation area. …
Article 10.A.4.c.9. governs the reporting officer’s comments about the reported-on officer’s “potential” in section 10 of an OER.  The reporting officer is directed to “comment on the Reported-on Officer's potential for greater leadership roles and responsibilities in the Coast Guard.  These comments shall be limited to performance or conduct demonstrated during the reporting period.”  In addition, the reporting officer should comment on the reported-on officer’s qualification to assume the duties of the next higher grade and types of assignments for which the officer shows aptitude.


Any OER with an “unsatisfactory” comparison mark is officially “derogatory.”  Under Article 10.A.4.h., an officer who receives a derogatory OER must be asked to submit an addendum to the OER in response.  The supervisor and reporting officer are permitted to attach statements addressing the response, and the reviewer must ensure that the derogatory comments in the OER are substantiated.  Under Article 10.A.4.g., an officer’s reply to an OER can only contain comments that are “performance-oriented, either addressing performance not contained in the OER or amplifying the reported performance. … Comments pertaining strictly to interpersonal relations or a personal opinion of the abilities or qualities of a rating chain member are not permitted.”


Article 10.A.4.f. prohibits rating chain members from mentioning “any medical or psychological conditions, whether factual or speculative.”


Article 10.A.6.a. states that an Officer Support Form (OSF) “[p]rovides the Reported-on Officer a means of bringing to the Supervisor's attention significant accomplish​​ments or aspects of per​formance which occurred during the period. …  If used, OSFs will be submitted directly to the Reported-on Officer's regular Supervisor approximately 21 days before the end of the reporting period.”

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submission, and appli​cable law:


1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552, and the application was timely.


2.
The applicant requested an oral hearing before the Board.  The Chair, act​ing pursuant to 33 C.F.R. § 52.31, denied the request and recommended disposition of the case without a hearing.  The Board concurs in that recommendation.


3.
According to the Group’s Assistant Chief for Electronic Projects, who inspected the cutter in Xxxxx 199x, the radio room on the cutter was “a mess” when the applicant boarded on Xxxxx, 199x, and was assigned to serve as Communica​tions Officer.  As the last cutter to go through mid-life maintenance, it had received “the last pick of electronic equipment,” much of which was not yet installed.  The inspector explained the radio room’s deficiencies to the CO “in great detail” and urged him not to accept the cutter.  When the CO dismissed the inspector’s concerns and indicated he would accept the cutter, the inspector urged him at least to delay CART to allow suffi​cient time for the radio room equipment to be installed, but the CO rejected that rec​ommendation as well.


4.
In light of the statements submitted by the Group’s TCIC and the regional Communications Watch Officer, the Board finds that the applicant has proved by a pre​ponderance of the evidence that the cutter’s radio room staff was headed by an incom​petent TC1.  Their statements indicate that—despite 18 years in the Coast Guard—the TC1 did not know how to use the equipment, dis​played significant ignorance of other fundamentals of his rating, let the cutter sail with​out CRYPTO gear and keying materi​als, ignored the expert advice he received from the TCIC and others, and repeatedly crippled the cutter’s modem by erroneously recon​figur​ing the circuits and settings.  Accord​ing to the state​ments of the applicant and his rating chain, the TC1 also some​times provided false information to the appli​cant about the status of the equipment in the radio room, which he knew the applicant would pass to the command.  The remain​ing staff included a TC2 and two brand new TC3s, none of whom had previously worked in the radio room of a cutter. 


5.
The applicant’s rating chain insisted in their endorsements to the appli​cant’s OER reply and in their declarations that his duties as Com​muni​​cations Officer were typical of those assigned to a junior officer.  While new ensigns may fre​quent​ly be assigned to serve as Communications Officers, it cannot be com​mon or typical for them to be assigned to oversee the radio room “mess” and incom​petence described by the inspector, the TCIC, and the Communications Watch Officer.  The rating chain’s insis​tence that the challenge he faced as Communications Officer was typical strongly sug​gests that they did not fully comprehend or acknowledge the extent and nature of that challenge despite the inspector’s warning. 


6.
In the special OER, the applicant was criticized for being “rapidly over​whelmed by additional division officer duties associated with CART/Shakedown.”  In light of the TC1’s incompetence and unreliability and the inspector’s findings and warn​ings to the CO about CART, the Board finds this criticism to be unjust.  Although the applicant may well have been overwhelmed by his duties as Communications Officer, the record strongly supports his allegation that those duties would have been over​whelm​ing for any new ensign without a TC background.  It may not require a TC back​ground to supervise a working radio room with a competent TC1, but with no TC back​ground and an incompetent TC1, it would be extremely difficult to manage the proper installation of a radio room full of “the last pick of electronic equipment,” especially as one of several collateral duties.


7.
In their declarations and responses to the applicant’s OER reply, the super​​​​visor and reporting officer indicated that they did not expect him to have TC expertise; they only expected him to supervise the Communications Department and to learn and apply “the basics.”  However, several comments in the special OER indi​cate that he was blamed for technical problems in the radio room.  The second sentence in the special OER blames him for a one-month delay in bringing the radio on-line and attributes the delay to his failure to supervise the TCs.  In light of the inspector’s com​ments and the TC1’s incompetence, however, blaming this delay on the applicant seems greatly suspect.  Likewise, the CO’s criticism that the applicant “failed to ensure the ship’s radio room was func​tioning properly at the end of the Mid-life Maintenance Availability (MMA)” seems very unfair given the applicant’s late arrival on board and the difficulties he faced, as described by the inspector, the TCIC, and the regional Com​muni​cations Watch Officer.  The CO then proceeded to blame the applicant for “several lengthy periods without record message traffic send or receive capability” and for the Communications Division’s near failure of CART/Shakedown training.  To attribute these problems to a lack of leadership by a brand new ensign without also mentioning the “mess” he had recently inherited in the radio room and the incompetence of the TC1 is very unjust.  While another officer was apparently able to improve the perform​​ance of the radio room staff after the applicant left, there is no evidence that the new Com​munications Officer was as inexperienced as the applicant or that he inherited a radio room which was a “mess,” as the applicant did in Xxxxx 199x.  The Board finds that the applicant has proved by a preponderance of the evidence that the comments fault​ing him for what were primarily technical problems in the radio room “shock the sense of justice”
 and should be removed from the record.


8.
Three comments in the disputed OER fault the applicant for blaming his subordinates when he was counseled about the problems in the Communications Divi​sion.  The record indicates that, although the TC1 was quite incompetent and not up to fixing the “mess” in the radio room, the command thought he was merely “average” or “weak.”  It is true that one of the comments states that the applicant blamed his sub​or​dinates even for problems that were his own responsibilities.  However, the com​mand’s misunderstanding of the TC1’s skill and knowledge strongly suggests that the com​mand discounted the applicant’s problems with the TC1 and therefore may have wrongly criticized him for criticizing his subordinates when the delays and problems in the radio room were under discussion.  


9.
Four separate comments in the special OER criticize the applicant because of a failed CMS spot-check inspection.  The applicant alleged that the criticism is unfair because (a) in setting up the CMS, he and the TC1 were slowed down by numerous policy and procedural questions and (b) he himself conducted the inspection after being asked by the command to report how much work remained to be done.  However, one of the comments in the OER indicates that the inspection was failed “after ample prepa​ration time.”  The Board finds that the applicant has not proved that his rating chain committed an error or injustice by faulting him for the failed CMS spot check.


10.
The applicant alleged that the criticisms of his watchstanding in the OER were unfair because (a) he had less time to stand watches than other new ensigns and stood only three full underway watches while on board and (b) he made only the “rookie mis​takes” most new ensigns make and did improve as he learned from those mistakes.  Although the applicant submitted one affidavit from a chief boatswain’s mate in support of his allegation that he was making normal progress as an inport OOD, the Board finds that he has not proved by a preponderance of the evidence that his rating chain erred in its assessment of his watchstanding skills during the reporting period in question.  The fact that at his next cutter, he progressed from being a tentative to a confident OOD is irrelevant to the accuracy of the comments about his watch​standing on the first cutter.  However, the record supports the applicant’s allegation that he did complete nearly all of the qualifications for inport OOD and most or all of the written qualifications for underway OOD.  Therefore, although he has not proved that the criticisms in the special OER about his watchstanding skills are false or unjust, he has proved that his CO’s two comments that he had made little or no substantive progress toward completing his watchstanding qualifications are inaccurate and should be removed from the OER.


11.
The applicant alleged that he was unfairly criticized for submitting the xxxxxxxxxx for the xxxxxxx one month late because (a) one week after he was tasked with the job, the CO stated that he needed to “think some more” about two of the letters and (b) he was away at school for the last two weeks of the month.  The Board finds that the applicant has not proved by a preponderance of the evidence that his supervisor erred in criticizing him for submitting the letters late.  He has not proved that it was unreasonable for him to be expected to have submitted the letters earlier.


12.
The applicant alleged that the XO’s comment in the special OER about his “adequate” preparations for the xxxxxxxxxx was inaccurate and submit​ted a copy of a Letter of Appreciation from the CO praising his attention to detail and “outstanding work ethic” in preparing for the “outstanding xxxxxx.”  It is clear from the record that the applicant spent a significant amount of time preparing for the xxxxxxxxxx and was particularly successful in designing the xxxxx and xxxxxxs.  The CO was very pleased with the xxxxxx and knew that the applicant had worked hard on it.  However, it is also clear that his supervisor and reporting offi​cer were somewhat less impressed with his effort because his preparations had fallen behind schedule, which required them to assign another officer to the project.  The Board finds that the content of the CO’s Letter of Appreciation does not prove that the XO’s assessment of the applicant’s preparations for the xxxxxxxxxx was erroneous or unjust.  Under Article 10.A.4. of the Personnel Manual, the XO, as the appli​cant’s reporting officer, was authorized to evaluate his preparations for the xxxxxx in the special OER; the CO was not.


13.
The applicant alleged that he was unfairly criticized in the OER for not sending out the mail daily because he had no reason to know that it was supposed to be sent daily.  The record suggests that, until the backup was discovered, neither his supervisor nor the TC1, who had apparently previously served on a cutter, expressly told him that the mail should be sent out daily whenever possible.  However, the record also indicates that when packages prepared by the command for mailing were not received, the applicant’s superiors did ask him more than once whether there was a problem with the mail, and yet he failed to notify them that he was holding the mail and failed to seek further guidance about the mail schedule.  The Board finds that the applicant’s continued, silent assumption that he could hold up the mail, despite his command’s inquiries and the obvious problems such delays might cause, was unrea​sonable and indicative of poor judgment.  The applicant has not proved that the criti​cism in the OER about his handling of the mail was erroneous or unjust.


14.
The applicant alleged that he was unfairly criticized in the OER for his inability to use outside resources, to handle and prioritize multiple tasks, and to submit written materials in the proper formats.  He alleged that his command’s expectations in this regard were unreasonably high given his inexperience and faulty equipment.  How​​ever, he also admitted that he focused on preparing for the xxxxxxxxxx to the detriment of his supervisory duties in the Communications Division.  The Board finds that he has not proved his allegations concerning these matters.  He has not proved that his command was wrong to expect him to pay more attention to his super​visory duties, to seek and use alternative resources to accomplish tasks, and to check his subordinates’ reports for accuracy and typographical errors. 


15.
The applicant alleged that it was unfair for the XO and CO to conclude in the special OER, based on just 95 days of observation, that he was “not qualified to ful​fill an operational billet or emotionally capable of handling the stress” of a Coast Guard career.  While they might have more accurately stated that during the short evaluation period, he did not prove himself to be qualified or emotionally able to handle the stress, the Board cannot find that the comments as stated are unjust.  Under Article 10.A.4.c.9. of the Personnel Manual, such comments about an officer’s potential are understood to be the subjective judg​ments of the rating officials based on the officer’s performance during the rating period, however short or long.  The fact that the applicant’s subse​quent OERs have strongly contradicted those judgments does not mean that the XO and CO could not reasonably and fairly arrive at those judg​ments during the evaluation period and state them in the OER.


16.
In his review of the applicant’s case, the Chief Counsel identified four com​ments that, he argued, should be removed from the OER because they are not per​mis​si​ble under the restrictions in the Personnel Manual.  The Board agrees with the Chief Counsel that the comments comparing the applicant with his peers are impermis​sible under Article 10.A.4.c.4.b. of the Personnel Manual and that the comment about his “blanking out” during counseling sessions is suggestive of a medical diagnosis, which is prohibited under Article 10.A.4.f.  In addition, the Board agrees that the phrase “for cause” is a term of art inapplicable to the applicant’s reassign​ment to the Engineer​ing Department.  Therefore, these comments should be removed from the OER.  


17.
The applicant alleged that while some of the remaining criticisms in the special OER are true, they are nonetheless unfair because rating chains traditionally over​​​look most of the “rookie mistakes” of new ensigns when they prepare their OERs.  He pointed out that his rating chain promised to overlook his past mistakes if he suc​ceed​ed in the Engineering Department.  It may well be true that new ensigns’ “rookie mistakes” are commonly omitted from OERs when their rating chains are con​vinced that they are learning from their mistakes, that their performance is improv​ing, and that they have the potential to succeed as Coast Guard officers; however, it is clear from the record that when the applicant left the cutter, his command was not at all con​vinced that he was learning from his mistakes, that his performance was improving, or that he had the potential to succeed as an officer.  Nor has the applicant proved that he was entitled to the benefit of the doubt on this matter after his tour of duty was cut short because he needed xxxxxxxxxxxxx.  


18.
The record indicates that the applicant left the cutter when he required xxxxxxxxxxxxx after having been reprimanded for leaving the CMS computer logged on despite past warnings not to do so.  He has not proved that the reprimand was inappro​priate or that his reaction to it was reasonable even if he had been subject to unrealistic expecta​tions about his ability to solve the problems in the radio room.  At the time, his com​mand had given him a fresh start in the Engineering Depart​ment, and he has not proved that his early departure from the cutter was the com​mand’s fault.  While the command may have been very demanding of the crew and very critical of its short​comings, the applicant has not proved that any member of his rating chain was par​ticularly biased against him for any reason.  The fact that after he left the cutter, some of his rating chain members may have been happy or relieved that he had gone and may have been angry that he was reassigned to another cutter, against their professional rec​ommendations, does not prove that they had some particular, unfair bias or prejudice against him.  Nor has he proved that his command erred by not transferring him to another command simply because his performance was deemed poor during his first few months on the cutter.


19.
The applicant alleged that the special OER was unfair because he was not permitted to submit an OSF detailing his accomplishments during the reporting period.  However, assuming that OSFs are required for special OERs, the applicant has not proved that he was harmed by his command’s failure to seek an OSF from him.  He did not describe any significant accomplishments or duties that were omitted from the OER.  


20.
The applicant asked that the OER be amended to indicate that he himself had requested the revocation of his commission.  However, the OER makes no mention of the recommended revocation.  The only hint of such a recommendation in the OER is the CO’s final comment that he “is not suitable for continued CG service.”  Although the applicant may have requested the revocation, he has not proved that the CO’s final comment is unfair in the absence of any mention of the applicant’s request.  The Board sees no legitimate purpose in adding such a comment to the OER.


21.
The applicant asked that the letter recommending the revocation of his commission be removed from his military record so that it would not prejudice future selection boards against him.  The Chief Counsel alleged that this relief was unneces​sary because such letters are not kept in members’ personal data records (PDRs) so they are not seen by selection boards or assignment officers.  He alleged that such records are only retained in CGPC’s historical files.  However, although they may have been placed in the applicant’s PDR just for this Board’s use, the applicant’s Head​quarters hard copy PDR does currently contain loose copies of the letter and other records pertaining to the possible revocation of his commission.  Therefore, the Board finds that ordering the Coast Guard to remove those records from the applicant’s PDR is appropriate.


22.
The applicant made numerous allegations with respect to the actions and attitudes of his command, the challenges he faced, and various comments in the OER.  Those allegations not specifically addressed above are considered to be without merit and/or not dispositive of the case. 


23.
In the findings above, the Board has determined that many comments in the special OER are inaccurate, prohibited, or so unjust as to “shock the sense of jus​tice.”  In addition, some of these inaccurate, prohibited, and unjust comments are repeated or dis​cussed in the applicant’s OER reply and the rating chain’s endorsements forwarding the reply.  It is also clear that many of the comments in the special OER are valid criticisms of the applicant’s performance on the cutter.  However, he has asked the Board to remove the entire special OER from his record.  


24.
In BCMR Docket No. 151-87, it was held that “an OER will not be ordered expunged unless the Board finds that the entire report is infected with the errors or injustices alleged; unless the Board finds that every significant comment in the report is incorrect or unjust; or unless the Board finds it impossible or impractical to sever the incorrect/unjust material from the appro​priate material.”  It would be possible to redact the erroneous, prohibited, and unjust comments from the OER, the OER reply, and the rating chain’s endorsements.  However, the Board has found that the applicant’s rating chain erroneously blamed him for technical prob​lems and delays in the radio room that were not his fault, did not recognize the chal​lenges he faced as Communications Offi​cer, and discounted the lack of skill and experi​ence of the applicant’s staff to his detri​ment.  Therefore, some of the poor marks in the special OER are quite suspect as they are likely attributable to the rating chain’s mis​​under​​standing of the cause of the prob​lems in the radio room.  The Board is per​suad​ed that the special OER is so “infect​ed” by this mis​under​stand​ing, that it is “impossible or impractical to sever the incor​rect/unjust mate​rial from the appropriate material.”  Therefore, the entire OER, the OER reply, and the endorse​ments should be removed from the applicant’s record.


25.
The applicant asked the Board to backdate his date of rank to what it would have been if he had been selected for promotion by the selection board that met in Xxx 199x and to award him back pay and allow​ances.  In Engels v. United States, 678 F.2d 173, 175-76 (Ct. Cl. 1982), the Court of Claims held that the BCMR should decide whether to remove failures of selection and backdate dates of rank by answering two questions:  “First, was [the appli​cant’s] record prejudiced by the errors in the sense that the record appears worse than it would in the absence of the errors?  Second, even if there was some such prejudice, is it unlikely that [the applicant] would have been pro​moted in any event?”  The Board finds that the special OER clearly prejudiced the applicant’s record and that, without the special OER in his record, it is not unlikely that he would have been selected for promotion to XXX by the Xxx 199x selection board.  Therefore, the applicant’s date of rank should be backdated to what it would have been if he had been selected for promotion by that selection board, and he should receive back pay and allow​ances.


26.
Accordingly, the applicant’s request should be granted. 

ORDER


The application for correction of the military record of XXX xxxxxxxxxxx, USCG, is granted as follows:  


The special OER covering the period Xxxxxxx through Xxxxxxxx, 199x, including the OER reply and rating officials’ endorsements, shall be removed from his record.  It shall be replaced by an OER marked “For Continuity Purposes Only.”


His XXX date of rank shall be corrected to the date he would have been promoted to XXX if he had been selected for promotion by the XXX selection board that met in Xxx 199x. 


The Coast Guard shall pay him any back pay and allowances he is due as a result of this correc​tion.


The Xxxxxxx, 199x, letter recommending revocation of his commission and any associated docu​ments shall be removed from his PDR. 


No copy of this final decision shall be retained in his PDR.







Terence W. Carlson







Robert A. Monniere







Mark A. Tomicich

�  The applicant’s medical records xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.


� Shaded phrases are those that the Chief Counsel recommended removing from the OER.


�  There is no OER in the applicant’s record that covers the days from August 27 to September 19, 199x.


� The applicant alleged that the special OER was incomplete because it did not indicate that he had requested to have his commission revoked.  He alleged that the OER should have shown that he himself had “initiated the request, albeit under duress.”


�  The Deputy General Counsel has ruled that in the absence of legal error, an applicant’s treat�ment by military authorities must “shock the sense of justice” to justify correction by the Board.  BCMR Docket No. 346-89; see Sawyer v. United States, 18 Cl. Ct. 860, 868 (1989), rev’d on other grounds, 930 F.2d 1577 (Fed. Cir. 1991), and Reale v. United States, 208 Ct. Cl. 1010, 1011 (1976).





