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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2001-113

  

FINAL DECISION

ANDREWS, Deputy Chair:

This proceeding was conducted according to the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The application was filed on May 23, 2001, and completed on July 25, 2001, upon receipt of the applicant’s military records.


This final decision, dated May 30, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS


The applicant, a former seaman first class who served in the Coast Guard Reserve during World War II, asked the Board to remove from his record docu​men​ta​tion of his having been away without leave (AWOL) from his unit so that he would be eligible for a Good Conduct Medal.  He alleged that, while on leave in 1945, he became ill with a fever and sent a telegram to his ship to tell his com​mand that he would be returning one day late.  He alleged that he was taken to a cap​tain’s mast for his absence and was given 20 hours of extra duty.  He stated that this was “a minor penalty” and that he had “never gone AWOL.”


The applicant alleged that he did not receive a Good Conduct Medal because he was wrongly considered to have been AWOL.  He submitted a letter dated May 16, 2001, from the Chief of the Office of Military Personnel, who stated that he could not award the applicant a Good Conduct Medal and advised him to apply to this Board.

APPLICANT’S PREVIOUS CASES


Upon receipt of the applicant’s military records, it was discovered that he had previously applied to the Board asking it to award him a Good Con​duct Medal.  In that case, BCMR Docket No. 170-90, the Chair denied relief without pre​ju​dice, in accordance with the Board’s rules at 33 C.F.R. § 52.22, because of the appli​cation’s untimeliness and the applicant’s failure to submit evidence that his conduct marks and punishment for having been AWOL were erroneous or unjust.  However, the applicant reapplied in 1992, stating that at a recent reunion, he was told that he should have received a Good Conduct Medal.  He also alleged that, if he had truly been AWOL, he would have received a more severe punishment than 20 hours of extra duty.  The final decision in the case, BCMR Docket No. 266-92, shows that the Board denied relief for untimeliness. 

SUMMARY OF THE RECORD


The applicant enlisted in the Reserve on December 14, 1942, and served on active duty from January 24, 1943, to March 5, 1946.  His military records indicate that on Decem​ber 31, 1945, he was taken to a captain’s mast for having been AWOL from noon on December 26, 1945, until 8:35 in the evening on December 27, 1945.  His record indicates that he had “failed to return from authorized liberty” for a period of one day, eight hours, and thirty-five minutes.


The applicant was awarded 20 hours of extra duty as punishment and his enlist​ment was extended for one day.  In addition, he received conduct and proficiency scores of 1.5 (out of 4.0) on his evalua​tion for that period.  Aside from these two low scores, he received 16 conduct scores of 4.0 and two of 3.9 during his service and, for proficiency, he received one score of 2.9, seven of 3.0, four of 3.2, and one of 3.5.  The Board calculates his average conduct score as 3.86 and his average proficiency score as 2.98.  


On March 19, 1945, the Executive Officer of the applicant’s ship signed a form indicating that he was entitled to wear the American Area Ribbon, the Asiatic-Pacific Area Ribbon, and the European-African-Middle Eastern Area Ribbon but that he was not entitled to wear the Coast Guard Good Conduct Ribbon.


The applicant was initially discharged “under honorable conditions” because of his average scores and AWOL period.  However, in 1975, he appealed and his discharge was upgraded in 1978 to “honorable” in accordance with the terms ALCOAST 101, issued on June, 12, 1946, which lowered the required average proficiency mark for an honorable discharge from 3.0 to 2.75.

VIEWS OF THE COAST GUARD


On November 26, 2001, the Chief Counsel of the Coast Guard recommended that the Board deny relief in this case with prejudice because of its untimeliness and lack of proof.  He argued that the applicant did not “provide any argument or evidence show​ing why it would be in the interests of justice to entertain this application for the third time.”

APPLICABLE LAWS


While the applicant was serving on active duty, receipt of a Good Conduct Award required at least three years of continuous active service with no single conduct mark less than 4.0.  Commandant Instruction M1650.25, Enclosure (8).

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and applicable law:

1.
The Board has jurisdiction concerning this matter pursuant to section 1552 of title 10 of the United States Code.  

2.
An application to the Board should be filed within three years of when the applicant discovers the alleged error in his record. 10 U.S.C. § 1552(b).  The record indicates that the applicant knew or should have known that he had been deemed AWOL in December 1945 and that he knew or should have known that he was not awarded a Good Conduct Medal upon his discharge in 1946.  Moreover, even if he was unaware in 1945 that he had been found AWOL, he was informed of that fact, at the latest, when the Chair dismissed his case in 1990.  Therefore, the Board finds that his applica​tion was untimely.

3.
Pursuant to 10 U.S.C. § 1552(b), the Board may waive the three-year statute of limitations if it is in the interest of justice to do so.  To determine whether it is in the interest of justice to waive the statute of limitations, the Board should consider the reason for the delay and con​duct at least a cursory review of the merits of the case.  Allen v. Card, 799 F. Supp. 158, 164 (D.D.C. 1992).  

4.
The applicant provided no justification for his lengthy delay in applying to this Board.  Moreover, he has submitted no evidence to prove that his commanding officer’s determination that he had been AWOL in December 1945 was erroneous or unjust.  His allegation that he was sick is insufficient to overcome the presumption of regularity accorded the determination of his commanding officer that he was unjusti​fiably AWOL.  Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  In addi​tion, the record indicates that he was not entitled to the Good Conduct Award because he received three separate conduct marks lower than 4.0 during his 3 years, 2 months, and 21 days on active duty.

5.
Accordingly, the Board will not waive the statute of limitations, and the application should be denied with prejudice for untimeliness and lack of merit.

[ORDER AND SIGNATURES ON FOLLOWING PAGE]
ORDER

The application of former xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, USCGR, for correction of his military record is denied. 
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Gareth W. Rosenau

