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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2001-056

  

FINAL DECISION

ANDREWS, Attorney Advisor:

This proceeding was conducted according to the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was dock​eted on March 8, 2001, when the application was completed by the BCMR’s receipt of the applicant’s medical and military records.


This final decision, dated January 17, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.

RELIEF REQUESTED


The applicant is a former xxxxxxxxxxxx who was demoted xxxxxxxxxxx for underage drinking prior to being discharged from the Coast Guard on July 1, 199x, because of seasickness.  He asked the Board to correct his military record by changing the reen​list​ment code on his discharge form DD 214 from RE-3X (eligible for reenlistment except for the existence of a disqualifying condition that does not amount to a physical disability) to RE-1 (eligible for reenlistment) and by reversing his demotion.

APPLICANT’S ALLEGATIONS AND EVIDENCE


The applicant alleged that he never suffered from motion sickness.  He alleged that upon the advice of a recruiter, he underwent expensive medical testing and that the results of the tests prove that he does not have motion sick​ness and should be allowed to reenlist in the Coast Guard.  He stated that being a member of Coast Guard is the only thing he wants to do with his life.  He stated that he may have had food poisoning instead of motion sickness.


The applicant alleged that he was punished too harshly for being caught drinking while still a minor.  He alleged that another command did not punish some other members who were caught drinking while underage as severely as his command punished him.  He alleged that he was punished more harshly because his commanding officer decided to make an example out of him since he was being discharged for seasickness anyway.


In support of his allegations, the applicant submitted medical report enti​tled “Physician’s Interpretation of Clinical Vestibular Testing” dated March 27, 2000.  The first page of the report shows that the applicant underwent three nystagmus tests: spontaneous, conventional positional, and Dix-Hallpike positional.  The results of these three tests were normal.  The second page of the report shows that the results of the applicant’s optokinetic nystagmus test were normal, but that his caloric vestibular tests showed “abnormal caloric responses consistent with a left canal paresis.”
  The doctor wrote that the applicant “dem​onstrated brisk but asymmetric responses during caloric irrigation with a 26% - 28% unilateral weakness on the left side.”  He concluded that the abnormal test, “showing a reduction in caloric responses in the left ear, [is] consistent with a left peripheral vestibulopathy or left canal paresis.”


The applicant also submitted a letter from another doctor, who stated that based on the results of the “spontaneous, positional, and Hall-Pike testing, all of which were completely negative ... I do not see any reason why he could not pur​sue a career in whatever branch of military that he desires.”

SUMMARY OF THE RECORD


The applicant enlisted in the Coast Guard on September 15, 199x, com​pleted basic training, and reported to a cutter on xxxxxxxxxx, 199x.


On February 22, 199x, a chief petty officer on the cutter reported that dur​ing their most recent underway period, the applicant “displayed signs of severe sea/motion sickness.  He was constantly vomiting, nauseous and weak from lack of nutrition.  He found it impossible to keep solid food down and was often sent to his rack.  He was unable to stand watch or do any significant work.  He was generally miserable, and had a poor disposition on life, making statements like, ‘I can’t take it anymore and will do anything to get off the boat.’”  The chief petty officer also reported that the applicant was a hard worker and was not sick when the boat was in port and that his condition improved noticeably when the sea was calm.


On March 9, 199x, the applicant’s command referred him to a doctor for a fitness for duty determination because of “multiple episodes of motion sickness uncontrolled with oral medications.”  The command indicated that he had been “vomiting daily” since the cutter set sail.  On March 15, 199x, the applicant was removed from the ship because of his motion sickness and temporarily assigned to a shore unit.


On March 25, 199x, the doctor reported that the applicant had lost twelve pounds
 while the cutter was underway for two months and that, during the most recent week at sea, he had lost another four pounds and developed gastric pain and erosive tonsillitis.  The doctor found him unfit for duty and recom​mended that he be discharged administratively for motion sickness in accor​dance with Article 12.B.12. of the Personnel Manual.


On May 12, 199x, the applicant was formally notified that his command was recommending that he be discharged because of his motion sickness and that he was entitled to make a statement in his own behalf.  On the same day, the applicant acknowledged receiving the notice and objected to being discharged.  He submitted a statement asking to be retained in the Coast Guard with a waiver of sea service.  He indicated that he wanted to be a health service technician.


Also on May 12, 199x, the applicant’s commanding officer (CO) sent the Coast Guard Personnel Command (CGPC) a recommendation that he be honora​bly dis​charged because of his motion sickness.  The CO wrote that the applicant “developed problems with motion sickness almost immediately after joining the ship, in mild to moderate sea conditions.  He did not respond to medications provided by the ship’s corpsman, nor did the condition improve over time as seasickness typically does in the vast majority of cases.”  He wrote that the appli​cant had asked to be released from sea duty and had been advised that such a release would most likely result in his discharge from the Coast Guard.  The CO also wrote that he was “convinced that [the applicant] is subject to chronic motion sickness and is unlikely to ever overcome this condition” since he was too sick to work in even mild to moderate sea conditions.  The CO stated that, although the applicant sought a waiver of sea duty, long-standing service policy dictated that members who are not available for unrestricted assignment be dis​charged, no matter what rate they intend to join.


On May 22, 199x, the applicant was charged with violating Articles 92, 128, and 134 of the Uniform Code of Military Justice (UCMJ) for having con​sumed alcohol while underage and having assaulted three fellow members the day before.  The charge sheet states that he assaulted one “by repeated punches to the body including the face,” another “by striking her with a closed fist in the face,” and the third “by kicking her.”  He was advised of his rights and assigned a representative.  On June 8, 199x, he was taken to mast by his CO, a captain, found guilty of the charged offenses, and awarded non-judicial punishment (NJP).  His CO demoted him to xxxxx, restricted him to the unit for 30 days, and assigned him extra duties for 15 days.  He was apparently advised of his right to appeal but did not exercise it.


On June 4, 199x, CGPC ordered that the applicant be discharged no later than July 1, 199x, in accordance with the CO’s recommendation.  On July 1, 199x, he was honorably discharged as an xxxxx with an RE-3X reenlistment code, a JFV separation code, and “condition, not a disability” as his narrative reason for separation.

VIEWS OF THE COAST GUARD


On August 16, 2001, the Chief Counsel of the Coast Guard submitted an advisory opinion recommending that the Board deny the applicant’s request.


The Chief Counsel based his recommendation in part on a memorandum on the case prepared by CGPC.  The memorandum states that, upon reviewing the application, CGPC contacted the doctor who had written the letter on the applicant’s behalf.  The doctor stated that he never saw the second page of the applicant’s test results and that, if he had seen them, he would not have recom​mended the applicant for military sea service.  CGPC alleged that the doctor sent a letter to the Coast Guard on May 31, 2001, stating that after reviewing all of the test results, “it is my opinion that [the applicant] would possibly exhibit symp​toms of motion sickness if on a ship as a result of being diagnosed with left peripheral vestibulopathy.”


CGPC also stated that it had consulted the applicant’s recruiter.  (The applicant had been trying to reenlist ever since his discharge.)  The recruiter stated that the applicant had not revealed to him that he had been taken to mast for an alcohol incident on May 21, 199x.  Therefore, CGPC alleged, the recruiter “made a determination on the ‘whole person concept’ that he ‘would not for​ward a waiver requesting that [the applicant] be considered for reenlistment.’”

CGPC stated that under Chapter 1.A.5.a., a person is not entitled to reen​list just because he or she meets the minimum requirements.  The recruiter makes such a determination based on whether an applicant’s blend of attributes meets the needs of the service.

The Chief Counsel argued that the application should be denied because the Coast Guard properly followed its regulations in discharging the applicant.  He argued that the applicant has not rebutted the presumption that the Coast Guard officers involved carried out their duties “correctly, lawfully, and in good faith.”  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  He alleged that the applicant has not proved by a preponderance of the evidence that the Coast Guard committed error or injustice in diagnosing him or in discharging him because of his motion sickness.  He alleged that the medical report submitted by the applicant actually supports the diagnosis rather than refuting it as the applicant alleged.  Therefore, the Chief Counsel argued, the applicant has not proved that his RE-3X reenlist​ment code is erroneous or unjust or that he is qualified for reenlistment.

The Chief Counsel also alleged that the applicant failed to prove that his NJP was unjust.  He alleged that the punishment awarded was proper under Article 15 of the Uniform Code of Military Justice (UCMJ).  Moreover, he argued, the punishment cannot be considered to “shock the sense of justice,” under Reale v. United States, 208 Ct. Cl. 1010, 1011 (1976).  He further argued that a com​manding officer who is familiar with the details of an offense and the persons involved is entitled to substantial deference in his decisions regarding appropri​ate punishments.  In addition, he noted that the applicant did not allege any pro​cedural error regarding his NJP and failed to exercise his right to appeal the mast.  Therefore, the Chief Counsel argued, there is “no reason to disturb the paygrade that Applicant holds.”

APPLICANT’S RESPONSE TO THE COAST GUARD’S VIEWS

On August 17, 2001, the BCMR sent the applicant a copy of the Chief Counsel’s advisory opinion and invited him to respond within 15 days.  No response was received.

APPLICABLE LAW


Under Article 12.B.12. of the Personnel Manual, mem​bers who are found unfit for duty because of chronic motion sickness may be administratively dis​charged.  Members with less than eight years of active service are entitled to noti​fication and may submit a statement on their own behalf.  


The Separation Designator Program (SPD) Handbook provides that mem​bers with less than eight years of active service who are involuntarily discharged for motion sickness should be assigned a JFV separation code, “Condition, Not a Disability” as a narrative reason for separation, and either an RE-3X or RE-4 (not eligible for reenlistment) reen​listment code. 


Article 15 of the UCMJ permits COs to impose NJP for minor infractions that, in their estimation, do not require a court-martial.  The accused member is entitled to representation and may refuse NJP and demand trial by court-martial.  The COs “exercise personal discretion in evaluating each case, both as to whether nonjudicial punishment is appropriate, and if so, as to the nature and amount of punishment appropriate.”  Manual for Courts-Martial, pt. V, para. 1.d.(2) (1995).  A CO in the rank of captain may impose punishment within the pre​scribed limits for each offense as long as the punishment does not exceed correc​tional custody for more than 30 days, extra duties for more than 45 days, restric​tion for more than 60 days, and forfeiture of one-half of the member’s pay for two months.  The CO may also demote any member in pay grades E-2 through E-4.  Id. pt. V, para. 5.b.(2)(B).  The member may appeal the CO’s decision.  Id. pt. V, para. 7.


Under Article 92 of the UCMJ, the maximum punishment for failure to obey a general order or regulation (by drinking alcohol while underage) is dis​honorable discharge, forfeiture of all pay and allowances, and confinement for two years.


Under Article 128 of the UCMJ, the maximum punishment for an assault consummated by a battery is a bad conduct discharge, forfeiture of all pay and allowances, and confinement for six months.


Under Article 134 of the UCMJ, the maximum punishment for drunken​ness is confinement for three months and forfeiture of two-thirds pay per month for three months.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and applicable law:

1.
The Board has jurisdiction concerning this matter pursuant to sec​tion 1552 of title 10, United States Code.  The application was timely.

2.
The applicant alleged that he never had motion sickness and that the medical report and doctor’s letter he submitted prove this fact.  How​ever, the record clearly indicates that whenever his cutter was underway in even mild or moderate seas, the applicant was severely nauseous and unable to per​form his duties.  His condition was not relieved by any of various medications, did not resolve, and resulted in weight loss, gastric pain, and erosive tonsillitis.  He was examined and found unfit for duty by a doctor, who recommended that he be adminis​tra​tively discharged for chronic motion sickness in accordance with Article 12.B.12. of the Personnel Manual.  Moreover, the medical report submit​ted by the applicant clearly states that his caloric vestibular tests showed “abnorm​al caloric responses consistent with a left canal paresis.”  In addition, the doctor’s letter he submitted states that it was based only on the negative results of the three tests listed on the first page of the medical report.  The doctor appar​ently did not see the second page of the report, which shows the abnormal test results, until he received it from CGPC.  Absent strong evidence to the contrary, Coast Guard officers are presumed to have acted correctly, lawfully, and in good faith.  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  Therefore, the Board finds that the appli​cant has not proved by a preponderance of the evidence that the Coast Guard erred in diagnosing him with chronic motion sickness.  Nor has he proved that he is no longer subject to motion sickness.


3.
The applicant indicated that he wanted to serve in the Coast Guard without going to sea.  However, the Coast Guard is a sea service and any mem​ber with chronic motion sickness is subject to an administrative discharge under Article 12.B.12. of the Personnel Manual.  The record indicates that the applicant was properly notified of his pending discharge and submitted a statement in his own behalf.  Under the SPD Handbook, members administratively discharged for motion sickness may properly be assigned an RE-3X reenlistment code.  The applicant has not proved that he was denied any due process with respect to his discharge or that the Coast Guard committed any error or injustice in discharg​ing him for chronic motion sickness and assigning him an RE-3X.


4.
The applicant alleged that he was unfairly demoted to xxxxxx at his NJP on June 8, 199x.  The record indicates that he was found guilty of drink​ing while underage, drunkenness, and assaulting three fellow members, which consti​tute violations of Articles 92, 128, and 134 of the UCMJ, respectively.  He submit​ted no evidence to contradict the findings of his CO, and he did not appeal the NJP.  He only complained that he had heard other members received lesser pun​ishments for similar offenses from different COs.  The punishment awarded by the CO to the applicant, including the demotion, fell well within the boundaries prescribed by Articles 15, 92, 128, and 134 of the UCMJ.  The Board finds that the applicant has not proved by a preponderance of the evidence that his CO or the Coast Guard committed any error or injustice in awarding him NJP and demot​ing him to xxxxxx.

5.
Accordingly, the applicant’s request for relief should be denied.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]
ORDER


The application of former xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, USCG, for correction of his military record is denied.







Angel Collaku






Astrid Lopez-Goldberg







L. L. Sutter
� Abnormalities of the vestibular system are a common cause of motion sickness and other forms of vertigo.  See Harrison’s Principles of Internal Medicine, 15th ed., chap. 21, p. 116 (2001).


� Upon his enlistment, the applicant reported that he weighed 165 pounds.


� No copy of this letter was submitted by CGPC or the Chief Counsel.





