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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2001-035

  

FINAL DECISION

ANDREWS, Attorney-Advisor:

This proceeding was conducted under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The application was docketed on February 5, 2001, upon the BCMR’s receipt of the applicant’s com​pleted application and military records.


This final decision, dated December 20, 2001, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS 


The applicant, a xxxxxxxxxxxxxxxxxx who was reduced in rank to seaman recruit (SR; pay grade E-1) as a result of a court martial prior to his dis​charge, asked the Board to correct his record by upgrad​ing his discharge from a bad conduct discharge “under other than honor​able conditions” by reason of court martial to honorable by reason of physical disability.

The applicant alleged that while serving in the Coast Guard, he was diag​nosed with schizophrenia.
  He alleged that his service in the Coast Guard exacer​​bated his schizophrenia.  He alleged that he was being processed for a medical separation under the Physical Disability Evaluation System (PDES) when he was court martialed.  He alleged that three of his physicians have concluded that his schizophrenia “contributed greatly, if not entirely to my actions that led up to my undesirable discharge.”

Therefore, the applicant argued, it is unjust for him to receive an undesira​ble discharge that denies him veterans’ benefits since his mental illness caused his misconduct.

SUMMARY OF THE RECORD

On September 4, 199x, the applicant enlisted in the Coast Guard for four years.  He attended boot camp and “A” School and became an xxx on March 3, 199x.  In June 199x, he began serving on a cutter.

On May 14, 199x, Coast Guard investigators looking into allegations of credit card fraud on the cutter took the applicant’s photograph and those of several other crewmembers.  In a photographic lineup, the applicant was identi​fied as the culprit and therefore a suspect in the investigation.  Later that day, the applicant went to a military hospital emergency room.  He stated that he felt suicidal, and he and his wife told the doctors that since reporting to the cutter ten months previously, he had felt increasingly stressed.  The applicant reported that since January 199x, his thinking processes had seemed confused, and he believed he worked for a secret organization.  He also told the doctors that he was being investigated for shop​lifting and credit card fraud.  His wife reported that since January 199x, the applicant had started laughing at inappro​priate times, seemed con​fused and paranoid, and become increasingly violent toward her.  His com​manding officer (CO) ordered that he remain hospitalized and be evaluated by an Initial Medical Board (IMB).

On June 15, 199x, a psychiatrist evaluated the applicant for the IMB and diagnosed him with “schizo​phrenia as evidenced by delusions, loosening association at times, [and] marked social isolation.”  Psychological testing had shown mild psychotic thought processes.  The psychiatrist reported that, without medication, the applicant’s delusions, confusion, and agitation increased.  How​ever, when taking an antipsychotic medicine, his condition improved signifi​cantly.  The psychiatrist recommended that the applicant be “medically boarded out for schizophrenia.”  On June 18, 199x, the applicant was discharged from the hospital and returned to barracks.  He began outpatient treatment.

On June 21, 199x, the applicant was interviewed by the officer investigat​ing his activities and advised of the formal charges against him.  He declined to answer questions without an attorney present. 

On June 26, 199x, the applicant voluntarily reentered the hospital stating that he felt overwhelmed by the accusations against him, the impoundment of his car, and a lack of support from his command.  He denied having delusions or feelings of paranoia.  He was admitted as an inpatient and remained there until April 15, 199x.  Medical notes indicate that he was frequently suicidal during that time, believed he was in danger, and was convinced that he was  a member of one or more secret organizations.

On July 13, 199x, an initial medical board (IMB) was convened to evaluate his condition.  The IMB reported that the applicant was well “until August 199x when he experienced increasing social isolation and withdrawal, inappropriate affect, and increased paranoia that people wanted to harm him.”  The IMB found that he suffered from undifferentiated schizo​phrenia and recommended that he be referred for evaluation by a Central Physical Evaluation Board (CPEB).

On July 29, 199x, the CO endorsed the IMB’s recommendation.  He stated that the applicant initially performed very well on the cutter and sought extra duties, such as Mail Orderly and Damage Control Petty Officer.  However, he stated, after charges were brought against him, his behavior had begun to deteriorate and his condition was “highly incompatible with the sensitive nature of his assigned duties.” 

On August 2, 199x, the CPEB found that the applicant was 50% disabled by undifferentiated schizophrenia.  However, further processing in the Physical Disability Evaluation System (PDES) was suspended in accordance with Article 12.B.1.e. of the Personnel Manual pending the completion of the disciplinary proceedings against the applicant.

On August 6, 199x, the applicant was formally charged with violating Articles 80, 121, 123, and 134 of the Uniform Code of Military Justice (UCMJ).  The 19 specifications against him alleged that in June and October 199x and May 199x, he stole and used several personal and government credit cards from fellow members to purchase thousands of dollars’ worth of merchandise; in June and November 199x and January 199x, he stole property from a store, the barracks exchange, and his unit; in October 199x and April and May 199x, he forged signatures on credit card applications in four fellow members’ names; in June and October 199x, he stole U.S. Mail containing credit cards; and in October 199x, he falsely obtained a post office box and “will call” services in another member’s name after pretending to be that person.

On November 3, 199x, a Sanity Board was convened to assess that appli​cant’s competence to stand trial.  The board was composed of a psychiatrist who was one of the applicant’s attending physicians, another psychiatrist, and a clinical psychologist.  The applicant’s other attending psychiatrist served as the recorder for the board.  The Sanity Board determined that the applicant did not have a severe mental disease or defect at the time of the alleged criminal conduct.  It also determined that he had been able to understand the nature of his conduct at the time most of the alleged offenses were committed and that, with the help of antipsychotic medications, he would be able to assist intelligently in his own defense.

On January 10, 199x, one of the applicant’s attending psychiatrists wrote a state​ment concerning the applicant’s medical history.  He stated that when the appli​cant was admitted in May 199x, his symptoms “had been present for approxi​​mately 4 months.”  The psychiatrist noted the findings of the Sanity Board but neither agreed nor disagreed with them.  He stated that if the appli​cant were confined as a result of the pending court martial, he should be confined to a medical institution where his condition could be monitored.

On January 21, 199x, after consulting with counsel, the applicant asked to be discharged OTH in lieu of being court martialed.  He acknowledged in his request that an OTH discharge would deprive him of veterans’ benefits.  The applicant’s CO recommended that his request be denied because of the serious​ness of his offenses and because his offenses predated his symptoms of schizo​phrenia.  The applicant’s request was denied on March 1, 199x. 

On February 24, 199x, a special court martial was convened to try the applicant on charges of violating Articles 80, 121, 123, and 134 of the UCMJ as stated in the specifications.  The trial was held on April 13 and 14, 199x.  He pled guilty to 10 of the specifications, and it was stipulated that he would be subject only to fines, confinement for up to six months, and a bad conduct discharge.  At trial, the defense offered evidence and testimony concerning his sanity at the time the crimes were committed and his inability to withstand confinement in a regular brig without deteriorating mentally.  The military judge found him guilty, fined him $3,330.00, and sentenced him to six months’ confinement, a reduction in pay grade to E-1, and a bad conduct discharge under other than honorable condi​tions.  The day after the trial, April 15, 199x, the applicant was released from the hospital, having spent 336 days as an inpatient.

The applicant appealed his sentence by applying for clemency.  On July 22, 199x, his CO approved the sentence, except for the bad conduct discharge.  On September 13, 199x, while his appeal was pending further review, the appli​cant was placed on appellate leave.

On December 18, 199x, a psychiatrist at the military hospital where the applicant was confined wrote the following statement.  His capacity in the applicant’s treatment is unclear from the record.  He wrote that the applicant was permanently disabled by chronic paranoid schizophrenia and would probably need medication and periodic hospitalization for the rest of his life.  He also stated the following:

The onset of [schizophrenia] is not usually a sudden change, but rather a progressively worsening condition over time until treatment is necessary.  That is why it is virtually impossible to determine the exact date of the onset of [the applicant’s] psychiatric condition.  But, based on the review of ALL of the medical evidence, and with interviews with [the applicant’s contacts], it is very likely that [he] was insane when he committed the offenses that led to his discharge from the U.S. Coast Guard.

The applicant continued to be treated at the military hospital pending his appeal for clemency.  On January 21, 199x, the Acting Commandant of the Coast Guard denied the applicant’s request for clemency and endorsed his bad conduct discharge.  On April 27, 199x, the officer exercising court-martial jurisdiction issued a sup​plemental order finding that the court’s decision was final and directing the applicant’s discharge for bad conduct.

On October 2, 199x, the Coast Guard Personnel Command (CGPC) ordered that the applicant be discharged for “bad conduct” no later than October 26, 199x, in accordance with Article 12.B.19. of the Personnel Manual.

On October 26, 199x, the applicant was discharged in accordance with Article 12.B.19. of the Personnel Manual.  His DD 214 shows “under other than honorable conditions” as the character of discharge; “court martial” as the nar​rative reason for separation; RE-4 (ineligible for reenlistment) as his reen​listment code; and JJD (involuntary discharge as a result of a criminal conviction) as his separa​tion code.  He had served 3 years, 7 months, and 24 days on active duty (which does not include time spent on appellate leave).

On July 17, 2000, the applicant sought relief from the Discharge Review Board.  On November 15, 2000, that board denied the applicant’s request, finding that it had no authority to make a record correction that would result in a medi​cal board or monetary entitlements.  He was advised to apply to the BCMR.

VIEWS OF THE COAST GUARD


On August 23, 2001, the Chief Counsel submitted an advisory opinion in which he recommended that the Board deny relief in this case.


The Chief Counsel argued that the applicant had failed to prove that the Coast Guard committed either error or injustice by discharging him with a bad conduct discharge.  The Chief Counsel alleged that the Coast Guard’s actions were proper under Article 12.B.1.e. of the Personnel Manual and Article 2.C.11. of the PDES Manual.

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD

On August 24, 2001, the Chairman sent the applicant a copy of the advi​sory opinion and invited him to respond within 15 days.  On September 5, 2001, the Board received the applicant’s response.


The applicant submitted a copy of the transcript of his trial and alleged that his attending psychiatrist’s statements at the trial prove that he was suffer​ing from schizophrenia at the time he committed the crimes for which he was tried.  The transcript shows that when asked about the Sanity Board’s determi​nation that the applicant was competent when he committed the crimes, the psychiatrist stated the following:

The incidents were spread over a considerable period of time.  We debated at great length over that factor in the sense that when we evalu​ated him in May of 199x he was clearly schizophrenic with delusions of persecution and delusions and ideas that clearly were abnormal.  We could not tell when the onset of that condition was.  We know from our understanding of schizophrenia that it can have an insidious or gradual onset.  Because he was apparently functioning well at the time of some of these incidents, we felt that at least some of the incidents he was clearly able to differentiate between right and wrong at that time.  It was a very difficult task for us because we knew that if the incident had occurred in May of 199x when we first saw him that we would have said that he would have some difficulty in differentiating right and wrong at that point.


Later, when asked about whether the applicant’s schizophrenia might have contributed to his crimes, the psychiatrist stated the following:

There is a possibility and in discussions with him that his conditions may have contributed to some of the later offenses.  When the [Sanity Board] discussed this in detail, we were concerned that some of the earlier offenses were so far removed from when we determined that there was any detriment to mental ability to function that we couldn’t say that his disease was that active at that time to interfere with his ability to know the difference between right and wrong in the commission of these offenses.


When asked whether paranoid schizophrenia would be likely to make someone commit the crimes to which the applicant pled guilty, the psychiatrist stated the following:

People with this condition often feel that other people are persecuting them in an unreasonable manner and so they take action to try to get back at other people and so if he interpreted some of this sort of thing as that– now, I will say that he has told me that some of the offenses he felt he was ordered to do by someone, that there’s no documentation the person exists, and it has been interpreted by us as a delusion that he’s operating with some secretive people, including espionage and other type of activi​ties, and that he was ordered to take some of this equipment by those people.


On the stand, the applicant stated that “when these things were going on, I believe that I knew right from wrong and what I was doing was wrong and these offenses, they just added up and before I knew it, I was in deep trouble, and I was very confused, and I talked with my wife and we agreed that I should seek some counseling and I take full responsibility for my actions.”


In his closing arguments, the appli​cant’s attorney argued that he should not receive a bad conduct discharge because he incurred schizophrenia while serving on active duty and the proposed discharge would cause him to be denied veterans’ medical benefits.

APPLICABLE LAW


Under 10 U.S.C. § 1552(f)(2), the BCMR may not overturn a conviction by court martial but may take “action on the sentence of a court-martial for purposes of clemency.”


Article 12.B.1.e.1. of the Personnel Manual, under the title “Cases Involv​ing Concurrent Disability Evaluation and Disciplinary Action,” states the follow​ing:

Disability statutes do not preclude disciplinary separation. The separations described here supersede disability separation or retirement.  If Commander, (CGPC-adm) is processing a member for disability while simultaneously Com​mander, (CGPC-epm-1) is evaluating him or her for an involuntary adminis​tra​tive separation for misconduct or disciplinary proceedings which could result in a punitive discharge or an unsuspended punitive discharge is pending, Com​mander, (CGPC-adm) suspends the disability evaluation and Commander, (CGPC-epm-1) considers the disciplinary action.  If the action taken does not include punitive or administrative discharge for misconduct, Com​mander, (CGPC-adm) sends or returns the case to Commander, (CGPC-adm) for process​ing.  If the action includes either a punitive or administrative discharge for mis​conduct, the medical board report shall be filed in the terminated member's medical personnel data record (MED PDR).


The Medical Manual and the Physical Disability Evaluation System (PDES) Manual govern the separation or retirement of members due to physical disability.  Under Chapters 3 and 5 of the Medical Manual, members diagnosed with schizophrenia are disqualified from further service and should be processed under the PDES.  However, Article 2.C.11. of the PDES Manual states the follow​ing:

a.  Disability statutes do not preclude disciplinary or administrative sepa​ra​tion under applicable portions of the Personnel Manual, COMDT​INST M100.6 (series).  If a member is being processed for a disability retirement or separation, and proceedings to administratively separate the member for misconduct, disciplinary proceedings which could result in a punitive discharge of the member, or an unsuspended punitive discharge of the member is pending, final action on the disability evaluation proceedings will be suspended, and the non-disability action monitored by the Com​mander, Personnel Coast Guard Command. ...

b.  If the court martial or administrative process does not result in the execu​tion of a punitive or an administrative discharge, the disability evalua​tion process will resume.  If a punitive or administrative discharge is executed, the disability evaluation case will be closed and the proceed​ings filed in the member’s official medical record.

Under the UCMJ, members convicted of the crimes to which the applicant pled and was found guilty are subject to forfeiture, fines, confinement up six months, and bad conduct discharges.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and applicable law:

1.
The Board has jurisdiction concerning this matter pursuant to sec​tion 1552 of title 10 of the United States Code.  The application was timely.

2.
The applicant has not proved by a preponderance of the evidence that the Coast Guard committed any error in investigating and prosecuting him for violating of Articles 80, 121, 123, and 134 of the UCMJ.  He was represented by counsel and has not proved that he was denied due process at any step.

3.
The applicant has not proved that the Coast Guard committed any error in not completing his processing under the PDES because of his diagnosed schizophrenia.  Under Article 2.C.11. of the PDES Manual and Article 12.B.1.e.1. of the Personnel Manual, disability processing must be suspended when disci​plinary proceedings that could result in a punitive discharge are pending against a member.  It was clear in August 199x, when his processing under the PDES was suspended, that the applicant would be subject to a punitive discharge if he were found competent and convicted of the charged offenses.

4.
The Sanity Board that evaluated the applicant on November 3, 199x, determined that he was sane when he committed at least some of the crimes of which he was convicted.  The Sanity Board was composed of one of the applicant’s attending psychiatrists, plus another psychiatrist and a clinical psychologist.  The applicant’s other attending psychiatrist served as the Sanity Board’s recorder.  The preponderance of the evidence in the record before the BCMR supports the San​ity Board’s conclu​sion.  Although the applicant stated that he had felt increas​ing stress since trans​ferring to the cutter in June 199x, his wife’s and his own state​ments to his doctors indicated that his paranoia and delusions of belonging to a secret organization began in January 199x, many months after he began stealing credit cards, tools, and merchandise.  In fact, according to the charge specifications, he first stole a crewmate’s credit card from the U.S. Mail within a few days of being transferred to the cutter in June 199x.  

5.
A psychiatrist who apparently became familiar with the applicant’s case in 199x stated that, because the onset of schizophrenia is often gradual, “it is very likely that [he] was insane when he committed the offenses that led to his discharge from the U.S. Coast Guard.”  However, there is no indication in his statement that he knew that the applicant began stealing credit cards in June 199x.  Moreover, his opinion does not convince the Board that the applicant’s other psychiatrists were wrong.

6.
The testimony in the trial transcript indicates that the applicant’s psychiatrists could not exactly ascertain the date of the onset of his illness.  How​ever, it also indicates that they were reasonably certain that his crimes began before the onset of his symptoms, at a time when he was functioning well and knew that what he was doing was wrong.  Moreover, the applicant himself admitted at his trial that he knew what he was doing was wrong.

7.
The Board finds that the applicant has not proved by a prepon​der​ance of the evidence that the Sanity Board, the military judge who presided over the court martial, or the reviewing authorities committed error when they concluded that he was liable for his actions and should receive a bad conduct discharge under other than honorable conditions.  The sentence was proper under the UCMJ.

8.
In the absence of error, the Board must consider whether the appli​cant’s treatment by the Coast Guard constitutes an injustice that “shocks the sense of justice.”  See Reale v. United States, 208 Ct. Cl. 949 (1976), and Decision of the Deputy General Counsel, BCMR Docket No. 2001-043.  That the applicant should be denied medical treatment for his schizophrenia from the Department of Veterans Affairs because of his bad conduct discharge when he incurred that illness while serving on active duty is very unfortunate.  However, Article 2.C.11. of the PDES Manual and Article 12.B.1.e.1. of the Personnel Manual clearly man​date this outcome when a member commits serious offenses before or while he is processed under the PDES for a medical disability.  

9.
The fact that the applicant’s disability is schizophrenia—rather than a truly physical one that could not possibly have caused or contributed to his crimes—should not affect the outcome of his case unless the Board is convinced that his attending psychiatrists, the other members of the Sanity Board, the mili​tary judge, and the reviewing authorities were wrong in concluding that his condition did not cause or contribute to his crimes.  If the Board is not persuaded that his schizophrenia caused or contributed to his crimes, the outcome should be the same as if he had any other physical disability.  That outcome is deter​mined by Article 2.C.11. of the PDES Manual and Article 12.B.1.e.1. of the Person​nel Manual.  As indicated in Findings 4 and 7, above, the applicant has not proved by a preponderance of the evidence that his schizophrenia caused or contributed to his crimes.  Therefore, although the applicant’s crimes and sentence have deprived him of important veterans’ benefits, the Board cannot find that his bad conduct discharge is an injustice that “shocks the sense of justice.”


10.
Accordingly, the applicant’s request should be denied.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of former xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, USCG, for correction of his military record is denied.







Michael K. Nolan






James G. Parks







Thomas A. Phemister

� Schizophrenia is a serious organic mental disorder characterized by loss of contact with reality (psy�cho�sis), hallucinations, delusions, abnormal or disorganized thinking, bizarre behavior, and great diffi�culty functioning in social and work settings.  People with schizophrenia often have a blunted or flat affect, with poor eye contact, one- or two-word answers for questions, lack of emotional expressiveness, and lack of motivation and interests.  Stressful life events or substance abuse may trigger the onset of schizo�phrenia in biologically vulnerable individuals.  The onset may be sudden, over a period of days or weeks, or gradual, over a few months or years.  The peak age of onset for men is between 18 and 25 years old.  See American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Test Revision (DSM-IV-TR) p. 297 et seq. (Washington, D.C., 2000).





