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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                        BCMR Docket No. 2001-062

  

FINAL DECISION

ANDREWS, Attorney-Advisor:

This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on March 21, 2001, upon the BCMR’s receipt of the applicant’s completed application.


This final decision, dated January 31, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.
RELIEF REQUESTED


The applicant, a xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, asked the Board to correct his military record by canceling a six-year extension of enlistment contract he signed on November 16, 1999, and reenlisting him for six years as of January 7, 2001.  The correc​tion would entitle him to receive a Zone A selective reenlistment bonus (SRB)
 calculated with a multiple of 3.5 pursuant to ALCOAST 218/00, instead of one calculated with a multiple of 2 pursuant to ALDIST 184/99.

APPLICANT’S ALLEGATIONS


The applicant alleged that on November 10, 1999, when he received orders to transfer to another station, he was “briefly counseled on [his] SRB entitlements.”  He alleged that he was told that he had to extend his enlistment for at least three years to accept the orders and that the SRB authorized for his rating (FS) was 2 under ALDIST 184/99.  The applicant alleged that he “decided to extend for six years locking [him]self into [his] current SRB.”  On November 16, 1999, he signed a  six-year extension contract, which would take effect at the end of his enlistment, January 7, 2001.


The applicant alleged that two weeks later, when ALCOAST 184/99 was issued raising the multiple for members in xxx rating to 3 as of January 1, 2000, he asked his command to cancel the extension so that he could take advantage of the new multiple.  He alleged that they promised to “see what they could do” and later told him that “everything was take care of ... and the extension was never put into effect.”


The applicant alleged that when he reported to his new station, he inquired about extending his contract to receive the SRB.  However, he was told he could not extend because the extension he had signed on November 16, 1999, was already in place, although “it had been incorrectly entered in the system.”  He alleged that, as far as he knows, only a faxed copy of the original contract now exists.


The applicant alleged that he should be granted relief because he was not prop​erly counseled.  He pointed out that there is no Administrative Remarks (page 7) in his record documenting the SRB counseling he received.  He alleged that he was never given a copy of the SRB Instruction as required by law.


The applicant also alleged that he recently discovered that his previous com​mand had erred in telling him that he had to extend for three years to accept his orders.  He alleged that, because his then current enlistment did not end until January 6, 2001, he needed to extend for only two years to accept the orders.  He alleged that if he had been properly advised of this fact, he would have signed a two-year extension contract in November 1999, which he could have canceled before it went into effect on January 7, 2001, in order to sign a new six-year reenlistment contract and receive an SRB with a multiple of 3.5 under ALCOAST 218/00.

The applicant alleged that he received erroneous counseling because there “were only two newly reported yeomen on board,” a chief petty officer had recently died, and the crew was preparing for an upcoming patrol.  He alleged that the erroneous filing of the contract and an erroneous expiration of enlistment date (07 JAN 05)
 on the contract prove his prior command’s “inattention to detail [that] reflects how the extension proc​ess was handled for me.”

The applicant submitted with his application statements from two of his superior officers at his new station, who stated that they believe he was not properly counseled about SRBs by his prior command.

SUMMARY OF THE RECORD


On January 6, 1997, the applicant enlisted in the Coast Guard for four years, through January 5, 2001.  His military record indicates that he is an excellent performer. 

On December 15, 1998, the applicant was counseled about SRBs.  He signed a page 7 acknowledging that he had read and fully understood the SRB Instruction (COMDTINST 7220.33) and that he had been “advised of the effects on my SRB compu​tation/payment if I enter into an agreement to extend my enlistment.”

On November 16, 1999, the applicant signed a six-year extension contract in order to accept transfer orders to a cutter based on the West Coast.  The original, signed contract is in his Headquarters military record.  Because his first enlistment was due to end on January 5, 2001, the term of the extension is from January 6, 2001, to January 5, 2007.  The extension contract included the following language:

SRB ELIGIBILITY ACKNOWLEDGMENT
I have been provided with a copy [of] “SRB Questions and Answers” based on Comman​dant Instruction 7220.33 (series).  I have been informed that:  My current Selective Reen​lis​tment Bonus (SRB) multiple under zone  A  is  02  and is listed in ALDIST  184/99 , which has been made available for review.  I further understand the eligibility requirements for Zone A, B, and C SRB’s and that the maximum SRB paid to my current pay grade is $  35,000.00.  My SRB will be computed based on  72   months newly obligated service.

EFFECT OF EXTENTION/REEXTENSION ON SRB ENTITLEMENT
I fully understand the effect my extension/reextension will have upon my current and future SRB eligibility.  I understand that continued entitlement to unpaid installments may be terminated and a prorated portion of advance bonus payments recouped if I am con​sidered not to be technically qualified or unable to perform the duties of the rating for which the bonus was paid, in accordance with the provisions of COMDTINST 7220.33 (series).  I further acknowledge that I have been given the chance to review COMDTINST 7220.33 (series) concerning my eligibility for SRB and have had all my questions answered.

There is no page 7 in his record documenting SRB counseling at the time he extended, however.  The applicant accepted his transfer orders, left his unit on Decem​ber 8, 1999, and reported for duty on the cutter on December 28, 1999.  The extension contract went into effect on January 6, 2001.

VIEWS OF THE COAST GUARD


On August 16, 2001, the Chief Counsel of the Coast Guard recommended that the Board deny the applicant’s request.  


The Chief Counsel argued that the record indicates that the applicant received proper SRB counseling before he extended his contract in November 1999.  He argued that the  language in the extension contract the applicant signed proves that he received SRB counseling, as the Board found in its final decision in a previous case, BCMR Docket No. 1999-031.  


The Chief Counsel further argued that the applicant has not proved that he was erroneously counseled about how many years he had to extend his contract in order to accept the transfer orders.  Furthermore, he argued that the applicant has not proved that, even if he was erroneously counseled as he alleged, he would have extended his contract for only two years, hoping that there might be a larger multiple authorized for his rating in the future, rather than take advantage of the SRB multiple of 2 then in effect for his rating by extending his enlistment for six years.  


The Chief Counsel alleged that the applicant’s case amounts to retrospective reconsideration of his extension in light of the increased SRB multiple authorized for his rating after he had already committed to serving an additional six years in the Coast Guard.  He alleged that, without evidence of fraud or duress, the applicant should be bound by his signature on the contract.

APPLICANT’S RESPONSE TO THE COAST GUARD’S VIEWS


On August 17, 2001, the BCMR sent the applicant a copy of the Chief Counsel’s recommendation and invited him to respond within 15 days.  No response was received.

APPLICABLE REGULATIONS
ALDIST 184/99, issued on May 13, 1999, established SRBs for personnel in cer​tain skill ratings who reenlisted or extended their enlistments after June 15, 1999.  The multiple to be used for calculating SRBs for members in the xx rating was 2.  This mul​tiple was in effect when the applicant signed his extension contract on November 16, 1999.

ALCOAST 184/99, issued on November 22, 1999, canceled the SRB multiples authorized under ALDIST 184/99 as of January 1, 2000, and authorized new SRB multi​ples thereafter.  The new multiple for members in the xx rating was 3.

ALCOAST 218/00, issued on May 19, 2000, canceled the SRB multiples author​ized under ALCOAST 184/99 as of July 1, 2000, and authorized new multiples.  The new multiple for members in the xx rating was 3.5.  ALCOAST 218/00 was still in effect when the applicant’s original enlistment contract would have terminated on January 5, 2001, if he had not signed the extension contract.

Paragraph 3.a. of Enclosure (1) to Commandant Instruction 7220.33, the SRB Instruction, states that a member must enlist or extend an enlistment for at least three years to receive an SRB. 


Section 2 of the SRB Instruction provides that “[a]ll personnel with 14 years or less active service who reenlist or extend for any period, however brief, shall be coun​seled on the SRB program.  They shall sign a page 7 service record entry, enclosure (3), outlining the effect that par​ticular action has on their SRB entitlement.”  The page 7 that members must sign after receiving SRB counseling states the following:

I have been provided with a copy of enclosure (5) to Commandant Instruction 7220.33 (series) entitled “SRB Questions and Answers.”  I have been informed that:

My current Selective Reenlistment Bonus (SRB) multiple is ____ and is listed in ALDIST ____, which has been made available for my review.

In accordance with article 12-B-4, CG Personnel Manual, I am eligible to reenlist/extend my enlistment for a maximum of ____ years.

My SRB will be computed on ____ months newly obligated service.

The following SRB policies were unclear to me, but my SRB counselor provided me with the corresponding answers:  (list specifics) 


Paragraph 3.d.(6) of Enclosure (1) to the SRB Instruction and Article 1.G.19. of the Personnel Manual provide that extensions of two years or less may be can​celed prior to their operative dates to allow the member to sign a new, longer extension or reenlistment contract to receive an SRB.  A canceled two-year extension contract does not diminish the size of the SRB received under the new contract.


Article 4.B.6.a.1. of the Personnel Manual, entitled “Obligated Service for Assignment,” states that assignment officers “normally will not transfer Service mem​bers E-4 and above, including active duty Reservists, with fewer than six years of active duty unless they reenlist or extend to have enough obligated service for a full tour on reporting to a new unit. ...  However, a member must comply with OBLISERV require​ments before he or she will be permitted to execute his or her preferred assignment.” Therefore, transfer orders typically include the following instruction:  “Prior execution ords, ensure snm renl/exts to have min of [#] year svc remaining upon rptg new unit.”


Article 4.A.5.b. of the Personnel Manual provides that a full tour of duty for an E-5 aboard a cutter based in the continental United States is three years.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the 
applicant's military record and submissions, the Coast Guard's submissions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to section 1552 of title 10, United States Code.  The application was timely.

2.
The applicant alleged that when he received his transfer orders in November 1999, he was erroneously advised that he had to extend his enlistment for at least three years to accept the orders.  Transfer orders typically state the number of years of obligated service a member must have in order to accept the orders; they do not specify the duration of the contract the member must sign to accept the orders.  Therefore, under Articles 4.A.5.b. and 4.B.6.a.1. of the Personnel Manual, the applicant’s transfer orders would properly state that he needed to have at least three years of obli​gated service to accept the orders.  This did not mean that he had to extend his enlist​ment for three years, since his original enlistment would not expire until January 5, 2001.  However, under Section 3.a. of Enclosure (1) to the SRB Instruction (COMDT​INST 7220.33), the applicant was required to extend his enlistment for at least three years to receive an SRB.  Therefore, his command could properly advise him that he needed to extend for at least three years to accept his orders if he wanted to receive the SRB under ALDIST 184/99.  The applicant presented no evidence to prove that he was erroneously counseled about his OBLISERV requirement, nor did he prove or even allege that he was not given a copy of his orders.  Absent strong evidence to the contrary, Coast Guard officers are presumed to have acted correctly, lawfully, and in good faith.  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  Therefore, the Board finds that the applicant has not proved that his command mis​advised him about his transfer orders or the regula​tions regarding OBLISERV.  He has not proved that he was advised he could not accept the orders by extending his contract for just two years.

3.
Moreover, even assuming the applicant misunderstood his transfer orders and command’s advice, he has not proved that, if he had understood that he could accept the orders by extending his contract for just two years, he would have done so.  There was an SRB multiple of 2 in effect for his rating on November 16, 1999, which he could earn only by extending his enlistment for at least three years.  There was no guarantee in November 1999 that there would be any SRB at all in effect for his rating in January 2001 if he decided to extend his contract for just two years.  Therefore, the Board is not persuaded that the applicant would have forgone the SRB available to him under ALDIST 184/99 on the chance that there might be a better SRB available two years later.

4.
The applicant alleged that prior to signing the extension contract on November 16, 1999, he was only briefly counseled about his SRB entitlement and that no page 7 was prepared acknowledging SRB counseling as required under the SRB Instruction.  Under Section 2 of that instruction, members are entitled to SRB counseling whenever they reenlist or extend an enlistment, and the counseling must be docu​mented on a page 7.  There is no such page 7 in the applicant’s record dated near the time of his extension in November 1999.  However, there is such a page 7 in his record dated less than one year earlier.  Moreover, when he signed the extension contract, the applicant acknowledged receiving all of the counseling and information to which he was entitled under the regulations.  In fact, the language in the extension contract con​cerning SRB counseling is even more extensive than that in a page 7.  The applicant did not allege or prove that he asked any questions about SRBs that his command refused to or was unable to answer.  In light of the presumption of correctness accorded the Coast Guard, the Board finds that the applicant has not proved that his command denied him proper SRB counseling even though it failed to memorialize that counseling on a page 7.

5.
The applicant alleged that after ALCOAST 184/99 was issued on Novem​ber 22, 1999, increasing the SRB multiple for his rating as of January 1, 2000, he asked his command to cancel the extension contract he had signed and was later told that it had been done.  However, the original extension contract is in the applicant’s military record, and he has not proved that he was entitled to cancel it to take advantage of the new SRB multiple.  Under Article 1.G.19. of the Personnel Manual and paragraph 3.d.(6) of Enclosure (1) to the SRB Instruction, only extension contracts of two years or less can be canceled without negatively affecting one’s SRB entitlement.  Moreover, under Article 4.B.6.a.1. of the Personnel Manual, the applicant was required to have signed an extension contract that would obligate him to serve through a full tour of duty before reporting to the cut​ter.  Because he reported to the cutter on December 28, 1999, the applicant could not have waited to sign an extension contract until the new multiple was in effect.  He has not proved that the Coast Guard erred by processing and enforcing the extension con​tract he signed on November 16, 1999.

6.
Not every administrative error committed by the Coast Guard requires correction by this Board.  Under 10 U.S.C. § 1552(a)(1), the Secretary, through the BCMR, “may correct any military record of the Secretary's depart​ment when the Secre​tary considers it necessary to correct an error or remove an injustice.”  Therefore, although the Coast Guard failed to memorialize the applicant’s SRB counseling on a page 7 in November 1999, the Board finds that he has not proved by a preponderance of the evidence that the Coast Guard committed any error or injustice in what it advised him regarding SRBs and his OBLISERV requirement in November 1999.  

7.
Accordingly, the applicant’s request should be denied.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of xxxxxxxxxxxxxxxxxxxxxxxx, USCG, for correction of his military record is denied.







Nancy Lynn Friedman







Donna L. O’Berry







Karen L. Petronis

� SRBs vary according to the length of each member’s active duty service, the length of the period of reenlistment or extension of enlistment, and the need of the Coast Guard for personnel in a particular skill rating.  Coast Guard members who have served more than 21 months and no more than 6 years on active duty are in “Zone A,” while those who have more than 6 but less than 10 years of active duty service are in “Zone B.”  The applicant was in Zone A through January 6, 2001.  Members may not receive more than one bonus per zone.





�  The applicant apparently interpreted this as January 7, 2005, and therefore believed it was an error.  In fact, however, it is the correct termination date of the extension contract: January 5, 2007.





