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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                        BCMR Docket No. 2001-065

  

FINAL DECISION

ANDREWS, Attorney-Advisor:

This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on March 30, 2001, upon the BCMR’s receipt of the applicant’s completed application.


This final decision, dated January 31, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.
RELIEF REQUESTED


The applicant, a xxxxxxxxxxxxxxxxxxxxxxxxxxxxx, asked the Board to correct his military record by changing the date of a six-year reenlistment contract he signed on June 26, 1998, to November 25, 1998.  The correc​tion would entitle him to receive a Zone B selective reenlistment bonus (SRB)
 calculated with a multiple of 1 pursuant to ALDIST 290/98.  

SUMMARY OF THE RECORD


On July 14, 1992, the applicant enlisted in the Coast Guard for four years, through July 13, 1996.  Because he had previously served in the xxxxxx, his active duty base date is March 3, 1989.  Therefore, he was in Zone B, for SRB purposes, from March 3, 1995, through March 2, 1999.


On March 11, 1996, the applicant extended his enlistment for one year, through July 13, 1997, to obligate sufficient service to accept transfer orders.  On May 30, 1996, he extended his enlistment again, for another two years, through July 13, 1999.  No SRB was in effect for the applicant’s rating in 1996, and the extension contracts he signed indicate that the SRB information was “NA,” or not applicable.

In June 1998, the applicant received transfer orders to another station.  On June 26, 1998, he signed a six-year reenlistment contract.  No SRB was in effect at the time, and there is no evidence in his record that he was counseled about SRBs.  Coast Guard records indicate that the applicant departed his station on July 2, 1998, and reported to his new station on July 24, 1998.  

APPLICANT’S ALLEGATIONS


The applicant alleged that in June 1998, when he received orders to transfer to another station, he was advised that he had to reenlist to accept the orders because he had less than one year remaining on his enlistment contract.  Therefore, he reenlisted for six years.  


When the applicant received his leave and earnings statement at his new station in September 1998, he saw that the end-of-enlistment (EOE) date shown on the state​ment did not reflect his new six-year enlistment.  Instead, it showed his old EOE date, July 13, 1999.  He told his new unit’s PERSRU (per​son​nel reporting unit), who was unable to determine why the EOE date did not reflect the June 26, 1998, reenlistment.


The applicant alleged that on November 25, 1998, when ALDIST 290/98 was issued authorizing a Zone B SRB for his rating, he “still had not gotten an answer from PERSRU regarding my reenlistment, and took the issue up with my Executive Officer.” He alleged that his June reenlistment contract was found in his military record and that his previous command had failed to process the paperwork.  Therefore, it had never been “entered into the system.”

The applicant argued that he is entitled to the SRB under ALDIST 290/98 because (a) in November 1998, his original enlistment was still in effect since the new one had not been processed; (b) he was erroneously counseled in June 1998 that he had to reenlist, when in fact, it was not required; (c) if he had not persistently pursued the matter, he would have been discharged at the end of his original enlistment; and (d) his June 1998 reenlistment contract was “entered into the system” after the SRB multiples were announced.

VIEWS OF THE COAST GUARD


On August 23, 2001, the Chief Counsel of the Coast Guard recommended that the Board deny the applicant’s request.  


The Chief Counsel argued that relief should be denied because the applicant made a valid contract on June 26, 1998.  He alleged that the fact that the contract was not entered into the Coast Guard’s Personnel Management Information System (PMIS) until several months later, after an SRB was authorized for his rating, did not invalidate it.  He also alleged that, without evidence of fraud or duress, the applicant should be bound by his signature on the contract.

APPLICANT’S RESPONSE TO THE COAST GUARD’S VIEWS


On August 17, 2001, the BCMR sent the applicant a copy of the Chief Counsel’s recommendation and invited him to respond within 15 days.  No response was received.

APPLICABLE REGULATIONS

Article 4.B.6.a.2. of the Personnel Manual, entitled “Obligated Service for Assign​ment,” states that “[p]ersonnel E-4 and above with over six years of active duty are con​sidered to be in a career status.  Unless otherwise indicated, they are required to have one year of OBLISERV remaining upon reporting to the new unit.”  Therefore, mem​bers’ transfer orders typically include the following instruction:  “Prior execution ords, ensure snm renl/exts to have min of [#] year svc remaining upon rptg new unit.”


Section 2 of the SRB Instruction (COMDTINST 7220.33) provides that “[a]ll per​sonnel with 14 years or less active service who reenlist or extend for any period, how​ever brief, shall be coun​seled on the SRB program.  They shall sign a page 7 service record entry, enclosure (3), outlining the effect that par​ticular action has on their SRB entitlement.”  Enclosure (3) requires members to acknowledge that they have been counseled about SRBs, provided a copy of the SRB Instruction and “SRB Questions and Answers,” and had all their questions about SRBs answered.


Paragraph 3.d.(11) of Enclosure (1) to the SRB Instruction states that “[e]ntitle​ment to SRB multiple and bonus ceiling is established on the actual date of reenlistment or the date the member executes an Agreement to Extend Enlistment by signing [an extension contract].”

ALDIST 046/98, issued on March 2, 1998, established SRBs for personnel in cer​tain skill ratings who reenlisted or extended their enlistments after April 1, 1998.  No Zone B SRB was authorized for members in the xx rating.  This ALDIST was in effect when the applicant reenlisted for six years on June 26, 1998.


Paragraph 3.d.(2) of Enclosure (1) to the SRB Instruction 7220.33 states that “[m]em​bers with exactly 10 years active duty on the date of reenlistment or operative date of extension will be entitled to the Zone B multiple in effect for their rating if they are otherwise eligible.”

Paragraph 3.d.(9) of Enclosure (1) states that “[c]ommanding officers are author​ized to effect early discharge and reenlist members within 3 months prior to their 6th, 10th, or 14th year active service anniversary dates (not to be confused with the normal expi​ra​tion of enlistment), for the purpose of qualifying for a Zone A, B, or C SRB respec​tively.  In such cases, SRB payments will be reduced by any portion of unserved service obliga​tion.”


Enclosure (3) to the SRB Instruction states that during the three months prior to their 6th, 10th, and 14th anniversary dates, members must be counseled concerning their eli​gibility for an SRB.  The counseling must be memorialized in their records with a page 7 entry, which acknowledges that they have been counseled about SRBs, pro​vided a copy of the SRB Instruction and “SRB Questions and Answers,” and had all their ques​tions about SRBs answered.

ALDIST 290/98, issued on November 25, 1998, canceled the SRB multiples authorized under the previous ALDIST, as of that same day, and authorized new SRB multi​ples thereafter.  A Zone B SRB calculated with a multiple of 1 was authorized for members in the xx rating.  This ALDIST was in effect on the applicant’s tenth active duty anniversary, March 3, 1999.


Paragraph 3.d.(6) of Enclosure (1) to the SRB Instruction and Article 1.G.19. of the Personnel Manual provide that extensions of two years or less may be can​celed prior to their operative dates to allow the member to sign a new, longer extension or reenlist​ment contract to receive an SRB.  A canceled short extension contract executed to fulfill an OBLISERV requirement does not diminish the size of the SRB received under the new contract.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the 
applicant's military record and submissions, the Coast Guard's submissions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.  The application was timely.

2.
The applicant alleged that when he received his transfer orders in June 1998, he was erroneously advised that he had to reenlist to accept them.  His enlistment was due to end on July 13, 1999, and he was not scheduled to report to his new station until July 24, 1999.  Therefore, to have a full year of obligated service remaining when he reported to his new unit, in accordance with Article 4.B.6.a.2. of the Personnel Man​ual, the applicant was required to extend his enlistment for at least one month to accept the orders.  His transfer orders would have shown that he needed just one year of obli​gated service upon reporting to his new unit.  The applicant submitted no evidence to support his allegation that he was erroneously counseled about his OBLISERV require​ment.  He neither alleged nor proved that he did not receive a copy of his transfer orders or that his orders were erroneous.  Moreover, his record indicates that he had previously extended his contract for a short period to meet an OBLISERV requirement.  Therefore, the Board finds that the applicant has not proved by a preponderance of the evidence that he was erroneously counseled about his OBLISERV requirement.

3.
The fact that the applicant’s six-year reenlistment contract was not entered into the Coast Guard’s electronic Personnel Management Information System until sev​eral months after he signed it did not invalidate the contract or make him entitled to the SRB authorized for his rating at the time in was entered into the system.  Under Para​graph 3.d.(11) of Enclosure (1) to the SRB Instruction, a member is entitled only to the SRB authorized for his rating on the day he signs a reenlistment or extension contract.  As there was no Zone B SRB authorized for his rating on June 26, 1998, the applicant was not entitled to an SRB even though the extension contract he signed was not timely processed.

4.
There is no evidence in the applicant’s record that he was ever counseled about SRBs.  Under Section 2 of the SRB Instruction, members are entitled to SRB counseling whenever they extend or reenlist and that counseling must be docu​ment​ed on a page 7.  No such page 7 entry appears in the applicant’s military record.  In addi​tion, although he had previously extended his enlistment twice, the SRB informa​tion on those two extension contracts is marked “NA,” or not applicable.  Therefore, the Board finds that the preponderance of the evidence indicates that the applicant had never been counseled about SRBs when he signed the six-year reenlistment contract on June 26, 1998, even though he was entitled to such counseling.  The Coast Guard erred when it failed to counsel him about SRBs at that time.  Without SRB counseling, the appli​cant could not know about his potential SRB opportunity on his upcoming tenth anniversary or know that his six-year reenlistment would negate that opportunity.

5.
If the applicant had extended his enlistment for just one month to accept his transfer orders, instead of six years, he could have received an SRB on his tenth active duty anniversary, March 3, 1999, under ALDIST 290/98.  Under the provisions of the SRB Instruction, he would have been counseled prior to that date that he could can​cel the one-month extension and reenlist for six years on his tenth anniversary to receive the SRB. 

6.
The Chief Counsel argued that the applicant was not entitled to receive an SRB simply because his contract was entered into the Personnel Management Informa​tion Sys​tem late.  However, he has previously recommended that the Board grant relief when a member unnecessarily diminished his SRB eligibility by signing a long contract when only a short extension was required for OBLISERV purposes.  In BCMR Docket No. 1999-059, the applicant reenlisted for four years in February 1998, when he was required to extend his enlistment for only a few months to fulfill his OBLISERV require​ment and accept transfer orders.  Because he reenlisted for four years, he was unable to take advantage of an SRB that was later authorized for his rating.  There was no page 7 entry in his record documenting SRB counseling.  In his advisory opinion for that case, the Chief Counsel stated that “[a]lthough there is sufficient legal basis to deny relief in this case, the totality of the circumstances indicate that it would be proper for the Board to grant relief in this case by voiding the Applicant’s 11 February 1998 reenlistment con​tract and replacing it with a third extension of ten (10) months.”  The Chief Counsel stated that the Board should grant relief because the four-year reenlistment was unnec​essary under that applicant’s transfer orders and because the applicant was willing to sign a new long-term reenlistment to get the SRB.  The Board granted relief, finding that the appli​cant had not received SRB counseling and that, if he had, he would have signed a short-term extension contract to fulfill his OBLISERV requirement and then reenlist for six years to obtain the SRB.

7.
The preponderance of the evidence indicates that, in violation of Coast Guard regulations, the applicant was never counseled about SRBs before he reenlisted on June 26, 1998.  If he had received SRB counseling, he would have known about his potential SRB opportunity on his upcoming tenth anniversary, and the Board believes that he would have extended his contract for only one month to fulfill his OBLISERV requirement so that he could receive an SRB on his tenth anniversary if one was authorized for his rating.  Upon his tenth anniversary, because ALDIST 290/98 author​ized an SRB for his rating, the Board believes that he would have canceled the one-month extension in accordance with Paragraph 3.d.(6) of Enclosure (1) to the SRB Instruc​tion and Article 1.G.19. of the Personnel Manual and reenlisted for six years.  Therefore, although the applicant has not proved that he was miscounseled about his OBLISERV requirement in June 1998, the Board finds that the totality of the circum​stances in this case, as in BCMR Docket No. 1999-059, call for granting relief.

8.
Accordingly, relief should be granted by (1) voiding the applicant’s six-year reenlistment contract dated June 26, 1998; (2) creating a one-month extension con​tract dated June 26, 1998; (3) canceling that one-month extension contract on his tenth active duty anniversary, March 3, 1999; and (4) reenlisting the applicant for six years as of March 3, 1999.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of xxxxxxxxxxxxxxxxxxxxxxxxxxxx, USCG, for correction of his military record is granted as follows.

His six-year reenlistment contract dated June 26, 1998, shall be null and void.  In lieu thereof, his record shall show that on June 26, 1998, he extended his enlistment for one month to have sufficient obligated service to accept transfer orders.  His record shall further show that he canceled this extension on his tenth active duty anniversary, March 3, 1999, and reenlisted for six years.  The Coast Guard shall pay him the SRB he is due under ALDIST 290/98 as a result of this correction.







Nancy Lynn Friedman







Donna L. O’Berry







Karen L. Petronis

� SRBs vary according to the length of each member’s active duty service, the length of the period of reenlistment or extension of enlistment, and the need of the Coast Guard for personnel in a particular skill rating.  Coast Guard members like the applicant who have served more than 6 but less than 10 years on active duty are in “Zone B.”  Members may not receive more than one bonus per zone.








