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DEPARTMENT OF TRANSPORTATION

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2001-059

  

FINAL DECISION

ANDREWS, Attorney-Advisor:

This proceeding was conducted according to the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was dock​eted on March 14, 2001, upon the BCMR’s receipt of the applicant’s completed application and military records.


This final decision, dated January 17, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS


The applicant, a former seaman second class (Sea.2c) asked the Board to correct his military record to show that he served in the regular Coast Guard in 1942, rather than the Reserve, and by issuing him a discharge form, DD 214.


The applicant alleged that he enlisted in the regular Coast Guard but that his discharge certificate erroneously shows that he served in the Reserves.  He alleged that he did not discover the error until August 21, 2000, when he was denied veterans’ benefits by the Department of Veterans Affairs (DVA) because of this error and his lack of a DD 214.

SUMMARY OF THE RECORD


The applicant enlisted on May 13, 1942, for three years.  The Enlistment Contract he signed on that day clearly states at the top that he was enlisting in the Coast Guard Reserve.  In addition, on the same day, his recruiter notified Local Draft Board No. xxx that the applicant had enlisted in the Reserve for three years.  The travel orders he was issued on that day show that he was an “A.S., U.S.C.G.R.,” or an apprentice seaman in the Reserve, headed for the xxxxx xxxxxxx Training Station in xxxxxxxxxxxxxxx.  Furthermore, he signed an affida​vit on that day stating, “I, [applicant’s name], U.S. Coast Guard Reserve, being first duly sworn upon oath depose and say ... .”


On July 23, 1942, the applicant was examined by a doctor for the U.S. Public Health Service and found to have a deformity in his left foot that had existed prior to his enlistment.  The doctor found that the deformity would not benefit from treatment.  He recommended that the applicant be discharged.


On September 23, 1942, a Board of Medical Survey composed of three doctors in the U.S. Public Health Service informed the commanding officer (CO) of the training station that the applicant was permanently disabled by a deformed left foot that existed prior to his enlistment and rendered him unfit for duty.  The board recommended that he be given a medical discharge.  The board’s report shows that the applicant was a member of the Reserve.


Also on September 23, 1942, the CO recommended to the Commandant that the applicant be granted a medical discharge in accordance with the board’s recommendation.  The CO’s letter to the Commandant shows that the applicant was in the Reserve.


On September 25, 1942, the Commandant ordered the CO to discharge the applicant “by reason of physical disability which existed prior to enlistment.”  The orders show that the applicant was a member of the Reserve.  


On September 30, 1942, the CO of the training station issued the applicant an “ordinary discharge under honorable conditions, by reason of physical dis​ability which existed prior to enlistment.”  He had served 136 days on active duty but was never transferred from the training station.  The Report of Change of Per​sonnel in his record shows that at the time of his discharge, his rank was “Sea.2c(R),” or seaman second class in the Reserve.  His discharge certificate shows that he was discharged from the Reserve “under honorable conditions by reason of physical disability which existed prior to enlistment.” 


In December 1942, the applicant submitted a claim for disability benefits to the Veterans Administration, which was denied.  Records submitted by the DVA indicate that he recently reapplied for medical benefits, but they were denied.

VIEWS OF THE COAST GUARD


On August 16, 2001, the Chief Counsel of the Coast Guard recommended that the Board deny the requested relief.


The Chief Counsel argued that the Board should deny relief because the application was submitted approximately 56 years after the expiration of the Board’s 3-year statute of limitations under 10 U.S.C. § 1552(b) and 33 C.F.R. § 52.22.  He argued that when an application is untimely, the Board must con​sider the reasons for the delay and conduct a cursory review of the merits before waiving the statute of limitations.


The Chief Counsel argued that the application should be denied because the applicant’s military record contains ample evidence that he was enlisted in the Reserve and because he has submitted no contrary evidence.  Therefore, he argued, there is no reason for the Board to waive the statute of limitations.

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD


On August 17, 2001, the BCMR sent the applicant a copy of the Chief Counsel’s advisory opinion and invited him to respond within 15 days.  No response was received.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and applicable law:

1.
The Board has jurisdiction over this matter pursuant to 10 U.S.C. § 1552.  

2.
An application to the Board should be filed within three years of when the applicant discovers the alleged error in his record. 10 U.S.C. § 1552(b).  Although the applicant has recently been denied veterans’ benefits, his record indicates that he also applied for such benefits back in December 1942.  More​over, the certificate he received upon his discharge clearly states that he was dis​charged from the Coast Guard Reserve.  Therefore, the Board finds that the appli​cant knew or should have known of his Reserve status in 1942.  Thus, his applica​tion was untimely.

3.
Pursuant to 10 U.S.C. § 1552(b), the Board may waive the three-year statute of limitations if it is in the interest of justice to do so.  To determine whether it is in the interest of justice to waive the statute of limitations, the Board should consider the reason for the delay and con​duct at least a cursory review of the merits of the case.  Allen v. Card, 799 F. Supp. 158, 164 (D.D.C. 1992).  

4.
The applicant provided no justification for his lengthy delay in applying to this Board.  Moreover, a review of his military record clearly shows that he enlisted in the Coast Guard Reserve on May 13, 1942.  The enlistment contract and an affidavit that he signed on that day and the travel orders he was issued clearly state that he was joining the Reserve.  He was discharged from the Reserve by the commanding officer of the training station 136 days later because of a permanent physical disability that existed prior to his enlistment.  There is no evidence that he was ever a member of the regular Coast Guard.

5.
Accordingly, the Board will not waive the statute of limitations, and the application should be denied for untimeliness and lack of merit.

ORDER

The application of former xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, USCGR, for correction of his military record is hereby denied.
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