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May 16, 2001

TO:
  Commander, Coast Guard Hearing Office (G-HO)

FROM:  Commandant, Office of Maritime and International Law

Subj:
  Civil Penalty Case MV00000190

1.  Civil Penalty Case MV00000190 was forwarded to the Commandant on appeal.  For the reasons given below, the case is being remanded for further proceedings.

2.  The Hearing Officer’s decision on appeal, dated September 12, 2000 stated that “…[t]he responsibility to notify the Coast Guard [of a casualty] rests with the ‘owner, agent, master, operator, or person in charge’ and may not be shifted to the pilot.”  This statement is not in line with some recent appeal decisions regarding the role and responsibility of maritime pilots.  The Coast Guard has recently held that, in certain circumstances, pilots are considered to be “operators” of vessels while they are controlling the vessel’s navigation.  (See, e.g. M/V SKAVA, MV98001865, May 14, 2001; M/V PETRA, MV98003135, January 19, 2000; and M/V PELJESAC, MV98003174, January 13, 2000).  While it cannot be questioned that the master of a vessel is at all times in control of and responsible for a vessel, there is also no question that the pilot, while acting in his capacity, is in direct control of the vessel’s navigation and supersedes the authority of the master.  As a consequence, both the CFR and USC must be read broadly, thereby allowing for the pilot to be classified as an operator.  The pilot of the M/V ATLANTIC TRADER I was, therefore, an operator under 33 CFR § 160.215 and could satisfy the notice requirements of the regulation, provided that his notice was immediate.

3.  There is much dispute in the record concerning the precise time at which the hazardous condition arose.  The report of LT [REDACTED]states as follows:

  . . .the problem had been present for some time [and] [t]he fact that the casualty had     


 occurred prior to the pilot coming onboard, as evidenced by the master to pilot    


 briefing, together with the failure of the vessel to inform the MSO of the problem     


 by way of the advance notice of arrival or other communications, shows that the       


 vessel did in fact maneuver in U.S. waters without properly notifying this office of 

       the hazardous condition.  

      Later in the investigation, the MSO changed its position and stated, “[t]he report of the     

      violation erroneously stated that the casualty to the starboard engine occurred prior to           

      arriving and operating in U.S. waters.  I agree, with the responsible party’s position that  

      the propulsion failed while the vessel was in the vicinity of the seabuoy.”  Meanwhile, the                       

      respondents assert that “[t]his casualty occurred only minute’s prior to the vessel    

      receiving the Pilot.”  

4.  The record also shows that there is a question as to whether the pilot notified MSO Miami about the casualty prior to leaving the anchorage or following the docking of the vessel in Miami.  LT [REDACTED] statement on page 4 of the Case Description seems to indicate that MSO Miami was notified by the pilot prior to the vessel leaving the anchorage.  Other portions of the investigative file give the impression that notice was not given until after the vessel docked in Miami.  This point needs to be clarified before any decision to assess a civil penalty can be made.  

Sincerely,


                                                                //S//

                                                                  DAVID J. KANTOR


                                                            By direction      

Copy:  Commander, Finance Center (OGR)

            Coast Guard Hearing Office (G-HO)
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