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  FINAL DECISION
ULMER, Chair:


This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on March 29, 2002, upon the Board's receipt of the applicant's complete application for correction of his military record. 


This final decision, dated December XX, 2002 is signed by the three duly appointed members who were designated to serve as the Board in this case.


The applicant requested that a DD Form 214 (certificate of release or discharge from active duty), be corrected by listing all ribbons and medals to which he is entitled. Specifically, he requested that "silver stars attached to ribbons and the Meritorious Medal for Gallantry" be listed on the DD Form 214.  He stated that he believed the Medal for Gallantry was awarded after he received his DD Form 214.  The applicant further requested that he be provided with these medals and awards.  

The applicant enlisted in the Coast Guard on April 21, 1969.  He reported to a Coast Guard cutter for duty on July 16, 1969, where he remained until his discharge on September 1, 1970.
  Although the applicant stated that 10 years ago he had proof that he earned the awards that are the subject of this correction application, he stated that he did not discover the alleged errors with respect to his DD Form 214 until January 2002.
  He stated that it is in the interest of justice for the Board to waive the statute of limitations because "[he is] terminally ill [and] wants to give [his] kids [the] medals and awards before [he] dies."  

Views of the Coast Guard

On August 22, 2002, the Chief Counsel submitted a memorandum from the Commander, Coast Guard Personnel Command (CGPC) as the advisory opinion in this case. 

CGPC recommended that the Board deny relief, except for the partial relief already granted by the Coast Guard. On May 30, 2002, the Coast Guard corrected the applicant's DD Form 214 to show that he earned the Vietnam Service Medal with two Bronze Stars while in the Coast Guard, by issuing a DD Form 215 listing this award.  A copy of the DD Form 215 has been provided to the applicant.   CGPC stated that the applicant's current DD Forms 214 and 215 correctly list all his awards and medals.


CGPC stated that there is no evidence that the cutter on which the applicant served while in the Coast Guard received the Meritorious Unit Citation, Gallantry Cross with Palm.
  Moreover, CGPC stated, "other than the applicant's entitlement to the Vietnam Service Medal with two Bronze Stars, [the] awards the applicant is entitled to are accurately listed on his DD-214 dated September 1, 1970."  They are the National Defense Service Medal, the Vietnam Service Medal, and the Vietnam Campaign Medal & Device.


CGPC stated that although the applicant's military record contained a Meritorious Unit Commendation award from the Secretary of the Navy to Commander, Task Force 115 for "service during the periods December 19 1969 to November 16, 1970 and November 23, 1970 to March 1, 1972, the applicant was not entitled to the award because he was discharged on September 1, 1970.  (A cover sheet was stapled to the award citation that contained the applicant's name and service number.  The date on this cover sheet is May 28, 1974.)  

Applicant’s Response to the Views of the Coast Guard

On August 26, 2002, a copy of the advisory opinion was sent to the applicant for his review and comment.  The applicant did not submit a response.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions based on the applicant's and Coast Guard submissions, the applicant's military record, and the applicable law:


1.  The BCMR has jurisdiction over this matter pursuant to section 1552 of title 10, United States Code.  The application was not timely.


2.  To be timely, an application for correction of a military record must be submitted within three years after the applicant discovered or should have discovered the alleged error or injustice.  See 33 CFR 52.22. 


3.  The Board may still consider the application on the merits, however, if it finds it is in the interest of justice to do so.  The interest of justice is determined by taking into consideration the reasons for and the length of the delay and the likelihood of success on the merits of the claim. See  Dickson v. Secretary of Defense, 68 F. 3rd 1396 (D.D.C. 1995).


4.  The applicant should have discovered the error on his DD Form 214 at the time of his discharge in 1970.  His correction application was submitted approximately 29 years beyond the three-year statute of limitations. While his reason for asking the Board to waive the statute of limitations -- a desire to pass his service medals and awards to his children upon his death -- is not compelling, it is understandable.  More persuasive for waiving the statute of limitations, is the apparent merit in his claim.  The Coast Guard found that the applicant was entitled to the Vietnam Service Medal with two Bronze Stars and moved to list this award on the applicant's discharge documents.  Under these circumstances, the Board finds that the applicant's claim has substantial merit and it is reasonable and practicable to consider the claim in its entirety.  


5. The Board finds that in addition to the Vietnam Service Medal with two Bronze Stars, the applicant is also entitled to the Navy Meritorious Unit Commendation.  The Coast Guard Medals and Awards Manual does not support the Coast Guard's assertion that the applicant is not entitled to this award.  Article 3.A.5.b.(2) of the Manual states that "Unit awards approved prior to 28 August 1979 maybe worn by personnel if: (1) The Coast Guard and Coast Guard Reserve permanently assigned, attached or augmenting the cited unit at least one day and participated in the action(s) for which the unit was cited."  It is clear from the applicant's military record that he was a part of the unit for at least one day during the periods covered in the award citation.  Moreover, the Coast Guard failed to articulate its reason for refusing to recognize the applicant's entitlement to this award, except for the fact of his discharge on September 1, 1970.  Nothing that the Board is aware of in the Medals and Awards Manual states that a discharge alone defeats entitlement to a unit award.  The Board notes that the award was not presented until 1974, well after the applicant's discharge.  Moreover, the Board finds this award was intended for the applicant because his name and service number were on a cover sheet that was stapled to the citation.  


6.  The applicant is not entitled to an award for gallantry, which the Coast Guard identifies as the "Meritorious Unit Citation, Gallantry Cross with Palm."  There is no evidence in the applicant's military record that he earned the "Meritorious Unit Citation, Gallantry Cross with Palm" and CGPC could find no evidence that the cutter on which the applicant served received such an award.  The applicant has not presented any evidence, except for his own statement, to prove that he is in fact entitled to the "Meritorious Unit Citation, Gallantry Cross with Palm."


7.   Accordingly, the Board finds that in addition to the relief already granted by the Coast Guard, the applicant is entitled to have the Navy Meritorious Unit Commendation added to his DD Form 214.


8.  The applicant should submit his request for the actual Medals to the United States Coast Guard, Medals and Awards Section, Office of Military Personnel, 2100 Second Street SW, Washington, D.C. 20593-0001.

ORDER


The application of former XXXXXXXXXXXXX, USCG, for correction of his military record is granted in part.  In addition to the relief already granted by the Coast Guard through the issuance of a DD Form 215 showing that he is entitled to the Vietnam Service Medal with two Bronze Stars, the applicant's DD Form 214 shall be further corrected to show that he earned the Navy Meritorious Unit Commendation. 


The remainder of his request is denied.







Astrid Lopez-Goldberg







Michael K. Nolan







Kathryn Sinniger

�   The applicant's military record indicates that in 1969 and 1970 during the Vietnam War the cutter to which the applicant was assigned participated in several gunfire support missions. 





�   The applicant did not provide any such proof with his application.





�   According to Chapter 15 of the Medals and Awards Manual, the Vietnam Meritorious Unit Citation, Gallantry Cross with Palm was awarded to various Coast Guard afloat and shore units in recognition of meritorious service in Vietnam.





