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FINAL DECISION

ANDREWS, Deputy Chair:

This proceeding was conducted under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on March 22, 2002, upon receipt of the applicant’s completed application and Coast Guard records.


This final decision, dated December 31, 2002, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS

The applicant, who retired from the service on September 30, 1980, asked the Board to correct his final dis​charge form, DD 214, and other records to show that he received the following medals and awards while serving in the Coast Guard:

· Defense Distinguished Service Medal (1970)

· Defense Meritorious Service Medal (1977)

· Joint Service Commendation Medal (1963)

· Republic of Vietnam Gallantry Cross Unit citation

· Armed Forces Expeditionary Medal (1961)

· Coast Guard Achievement Medal (1968)

· Unit Commendation Medal 

· Meritorious Unit Commendation Medal

· Sea Service Medal

The applicant alleged that he did not discover these errors on his DD 214 until January 22, 2002.

SUMMARY OF THE APPLICANT’S RECORD

On September 6, 1960, the applicant enlisted in the Coast Guard and began training.  From January 20, 1961, to January 17, 1963, the applicant served on the 339-foot cutter Kukui, which was based in Hawaii.  During that time he was twice xxxxxxxx.  Upon finishing this assignment, he took several weeks of leave.

On March 18, 1963, the applicant reported to Group New London.  From April 2, 1963, to May 7, 1964, he was assigned to the 95-foot cutter Cape Fairweather.  On May 7, 1964, the applicant was transferred from the Cape Fairweather to the 82-foot cutter Point White.

On September 4, 1964, the applicant was released into the reserve with an honor​able separation.  The DD 214 in his record for this first enlistment indicates that he had not been awarded any medals, commendations, citations, or campaign ribbons. 

Three weeks later, on September 28, 1964, the applicant reenlisted.  He served on active duty continuously thereafter until his 20-year retirement.  From October 6, 1964, to March 20, 1966, he served at Station Boothbay Harbor in Maine.  From March 21, 1966, to April 9, 1969, he served at Air Station Salem in Massachusetts.

From April 15, 1969, to November 23, 1970, the applicant served on the 378-foot cutter Hamilton, which spent time in Vietnam.  The crew of the Hamilton received a Meritori​ous Unit Commendation from the Secretary of the Navy for its role in inter​dicting enemy supply lines.  

On December 23, 1969, the applicant’s commanding officer (CO) aboard the Hami​lton wrote to the Commandant inquiring about the applicant’s eligibility for the Armed Forces Expeditionary Medal in light of his service on the cutter Cape Fairweather from April to June 1963.  On April 13, 1970, the Commandant responded to the CO, stating that the applicant “is not eligible to wear the Armed Forces Expeditionary Medal during the Cuban Operation.”  He stated that the crew of the cutter Cape Fairweather was awarded that medal for its service from October 24 to December 31, 1962, during which period the applicant was not aboard.  

On September 24, 1970, while serving aboard the Hamilton, the applicant was discharged and immediately reenlisted.  His DD 214 indicates that during his second enlistment, he was awarded a Vietnam Service Medal, a Republic of Vietnam Campaign Medal, and his first Coast Guard Good Conduct Award.  

From November 23, 1970, to August 18, 1971, the applicant served on the 270-foot cutter Campbell.  From August 18, 1971, to June 20, 1972, he served at Base Boston.  He received a memorandum of appreciation from the Secretary of Transportation on June 8, 1972 for participating in TRANSPO 72.

From June 27, 1972, to May 2, 1975, the applicant served at Station Stillpond in Maryland.  In July 1972, he received a letter of appreciation for his role in aiding flood victims of Hurricane Agnes.

From May 11, 1975, to October 7, 1976, the applicant served aboard the 210-foot cutter Alert.  On July 8, 1976, while serving on the Alert, he was discharged and imme​diately reenlisted.  His DD 214 indicates that during his third enlistment, he was award​ed his second and third Good Conduct Medals and coxwain’s and cutterman’s insignias.  

From October 24, 1976, to June 1, 1978, the applicant was assigned to Station Atlantic City.  From June 1978 until his retirement on October 1, 1980, he was assigned to the Third District Office at Governor’s Island, but travel orders in his record indicate that he worked for at least some of that period at the Group Office in Atlantic City.  

The fourth and final DD 214 in the applicant’s record, dated September 30, 1980, indicates that throughout his 20 years in the Coast Guard, he was awarded his four Good Conduct Medals, a National Defense Service Medal, a Vietnam Service Medal, a Vietnam Campaign Medal, and the coxswain’s and cutterman’s insignias.  Various adminis​trative entries in his record also document his receipt of these awards.

Together, the applicant’s DD 214s indicate that he performed a total of 10 years, 9 months, and 6 days of sea service.

VIEWS OF THE COAST GUARD


On August 15, 2002, the Chief Counsel of the Coast Guard submitted an advi​sory opinion in which he stated that the Medal and Awards Section of the Coast Guard Per​sonnel Command (CGPC) had completed a “thorough review” of the applicant’s record and determined that in addition to those awards already noted on the applicant’s last DD 214, he was entitled to a Sea Service Ribbon, a Vietnam Campaign Medal with Device, a National Defense Service Medal with one bronze star, and a Navy Meritorious Unit Commendation.  The Chief Counsel alleged that the applicant is not entitled to any other awards.  He noted that there is a memorandum in the applicant’s record dated April 13, 1970, stating that he was not entitled to an Armed Forces Expeditionary Medal.

The Chief Counsel stated that the Coast Guard has already corrected the appli​cant’s DD 214 by issuing him a DD 215 noting these awards.  Therefore, he recom​mended that the Board deny any further relief.

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD


On August 19, 2002, the BCMR sent the applicant a copy of the Coast Guard’s views and invited him to respond within 15 days.  No response was received.

APPLICABLE LAWS


Commandant Instruction M1900.4D governs the preparation of DD 214s.  Under Chapter 1.E. of the instruc​tion, block 13 is supposed to include “all decorations, medals, badges, commen​dations, citations, and campaign ribbons awarded or authorized for all periods of service.” 

Section 1 of Executive Order No. 11545 of July 11, 1970, provides that “[t]here is hereby established a Defense Distinguished Service Medal, with accompanying ribbons and appurtenances, for award by the Secretary of Defense to a military officer who per​formed exceptionally meritorious service in a duty of great responsibility with the Office of the Secretary of Defense, the Organization of the Joint Chiefs of Staff, a speci​fied or unified command, a Defense agency, or such other joint activity as may be desig​nated by the Secretary of Defense.”
Section 1 of Executive Order No. 12019 of November 3, 1977, provides that “[t]here is hereby established a Defense Meritorious Service Medal, with accompanying ribbons and appurtenances, for award by the Secretary of Defense to any member of the Armed Forces of the United States who has rendered outstanding non-combat meritori​ous achievement or service while assigned to the Office of the Secretary of Defense, the Organization of the Joint Chiefs of Staff, a specified or unified command, a Defense agency, or such other joint activity as may be designated by the Secretary of Defense.”
Title 32 C.F.R. § 578.12a provides that the Joint Service Commendation Medal, established on June 25, 1963, by Department of Defense Directive 1348.14, may be award​ed in the name of the Secretary of Defense to “[a]ny member of the Armed Forces of the United States who distinguishes himself by meritorious achievement or service while serving in any assignment specified in paragraph (b) of this section after 1 Janu​ary 1963. … The required achievement or service, while of lesser degree than that required for award of the Legion of Merit, must nevertheless have been accomplished with distinction.”  Paragraph (b) states that the assignments for which one may receive this medal are assignments to the Office of the Secretary of Defense; the Joint Chiefs of Staff; the Defense Supply Agency; the National Security Agency; and other Department of Defense agencies, joint activities and tasks forces, unified or special command; etc.

Commandant Instruction M1650.25, the Coast Guard Medal and Awards Manual (MAM), contains the rules governing the eligibility of Coast Guard members for the other awards requested by the applicant.

Article 5.B.14. of the MAM governs the eligibility of members for the Armed Forces Expeditionary Medal.  Enclosure (12) to the MAM lists the units and dates of service of personnel entitled to the award.  In indicates that the crew of the Cape Fair​weather earned the medal for its service from October 24 to December 31, 1962, before the applicant reported aboard in April 1963.  No other unit that the applicant served at is mentioned in Enclosure (12). 

Article 6.B.4.d. of the MAM governs the eligibility of members for the Republic of Vietnam Meritorious Unit Citation, Gallantry Cross Medal Color.  Paragraph (2) states that “Coast Guard cutters and shore units listed in enclosure (13) … are eligible for this award.”  Enclosure (13) includes the crew of the cutter Hamilton from October 1, 1969, to May 12, 1970.  (The applicant served on the Hamilton from April 15, 1969, to November 23, 1970.)

Article 6.B.4.e. of the MAM governs the eligibility of members for the Republic of Vietnam Meritorious Unit Citation, Civil Actions First Class Color.  Paragraph (2) states that “Coast Guard cutters and shore units listed in enclosure (13) … are eligible for this award.”  As stated above, Enclosure (13) includes the crew of the cutter Hamilton from October 1, 1969, to May 12, 1970, while the applicant was on the Hamilton.
Under Article 2.A.1. of the MAM, the Coast Guard Distinguished Service Medal and the Coast Guard Achievement Medal may be “bestowed on an individual for a spe​cific act or acts of gallantry or meritorious service.”  Article 2.B.3. states that the Dis​tin​guished Service Medal may be bestowed on a person “who, while serving in any capacity with the Coast Guard, distinguishes herself/himself by exceptionally meritori​ous service to the United States in a duty of great responsibility.”  Article 2.B.13. of the MAM states that the Achievement Medal is awarded for “pro​fes​sion​al and/or leader​ship achievement in a combat or noncombat situation based on sus​tained per​form​ance or specific achievement of a superlative nature.  


Article 3.B.3. of the MAM governs the eligibility of members for the Coast Guard Unit Commendation.  Article 3.B.3.b. provides that it is awarded by the Commandant “to any unit of the Coast Guard which has distinguished itself by valorous or extremely meritorious service not involving combat but in support of Coast Guard operations, which renders the unit outstanding compared to other units per​form​ing similar serv​ice.”  Enclosure (3) to the MAM lists all of the units that have received the medals and the dates for which the medal was awarded to those units.  Enclosure (3) shows that the Group Office in Atlantic City received a Unit Commendation for the period January 4 to 8, 1980. 

Article 3.B.5. of the MAM governs the eligibility of members for the Coast Guard Meri​torious Unit Commendation.  Article 3.B.5.b. provides that it is awarded by the Commandant “to any unit of the Coast Guard which has distinguished itself by either valorous or meritorious achievement or service in support of Coast Guard opera​tions not involving combat which renders the unit outstanding compared to other units per​form​ing similar service but not sufficient to justify the award of the Coast Guard Unit Commendation.” Enclosure (5) to the MAM lists all of the units that have received the medals and the dates for which the medal was awarded to those units.  The list does not show that any of the units at which the applicant served ever earned a Coast Guard Meritorious Unit Commendation while he was assigned to them.  

Article 5.B.21. of the MAM provides that members with at least 12 months of sea service on a cutter at least 65 feet long are entitled to a Sea Service Ribbon, not a Sea Service Medal.  Bronze service stars are authorized “for each additional 3 years of such sea duty.”

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.

2.
Under 10 U.S.C. § 1552(b), an application to the Board must be filed within three years after the applicant discovers the alleged error in his record.  The applicant alleged that he did not know his DD 214 was in error until January 2002.  However, he was retired and received his final DD 214 on October 1, 1980.  Therefore, the Board finds that he knew or should have known that his DD 214 did not document the medals and awards he now seeks on that day.  Since the Board’s three-year statute of limita​tions expired for the appli​cant’s claims on October 1, 1983, his application was untimely.

3.
Pursuant to 10 U.S.C. § 1552(b), the Board may waive the three-year stat​ute of limitations if it is in the interest of justice to do so.  To determine whether it is in the interest of justice to waive the statute of limitations, the Board should consider the reasons for the delay and con​duct a cursory review of the merits of the case. Allen v. Card, 799 F. Supp. 158, 164 (D.D.C. 1992).  The appli​cant did not explain why he delayed applying to the Board until January 2002.  How​ever, a cursory review of the Medals and Awards Manual (MAM) indicates that his DD 214, as amended by the DD 215 recently issued by the Coast Guard’s Medals and Awards Sec​tion, does not reflect all of the medals and awards to which the applicant is entitled.  Therefore, the Board finds that it is in the interest of justice to waive the statute of limi​tations in this case.
4.
The applicant alleged that he had received or should have received the Defense Distinguished Service Medal, the Defense Meritorious Service Medal, and the Joint Service Commen​da​tion Medal. However, he submitted no documentary evidence in support of his allegations, and there is no evidence in his military record that he ever received one of these prestigious individual medals from the Secretary of Defense.  Absent strong evidence to the contrary, the Board pre​sumes that Coast Guard officers have performed their duties correctly, lawfully, and in good faith. Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  Therefore, the Board presumes that if the applicant had ever received one of these medals, it would have been documented in his record in some way.  The applicant has failed to overcome the pre​sumption of regularity or prove that he is entitled to any of these three medals.

5.
Under Article 2.A.1. of the MAM, the Secretary of Transportation may bestow the Coast Guard Distinguished Service Medal and the Coast Guard Achieve​ment Medal “on an individual for a spe​cific act or acts of gallantry or meritorious serv​ice.”  As with the prestigious medals for individuals discussed in finding 2, there is no evidence in the record that the applicant was ever awarded these medals or that he should have been awarded these medals.  The Board finds that he has failed to over​come the presumption that his DD 214 is correct in showing that he is not entitled to these medals.

6.
Enclosure (12) to the MAM lists the units and dates of service of personnel entitled to the Armed Forces Expeditionary Medal.  Enclosure (12) does not indicate that any of the units to which the applicant was assigned ever earned this medal while he was stationed at them.  In addition, the record indicates that on April 13, 1970, the Commandant found that the applicant was not entitled to the medal for his service on the Cape Fairweather, since the crew of that cutter earned the medal for a period of serv​ice several months before he was assigned to the cutter.  Therefore, the Board finds that he has failed to prove that he is entitled to an Armed Forces Expeditionary Medal.

7.
Articles 6.B.4.d and 6.B.4.e. of the MAM state that all of the units listed in Enclosure (13) were awarded the “Republic of Vietnam Meritorious Unit Citation, Gal​lantry Cross Medal Color,” and the “Republic of Vietnam Meritorious Unit Citation, Civil Actions First Class Color.”  Enclosure (13) lists the crew of the Hamilton for the period October 1, 1969, to May 12, 1970, and the applicant served on the Hamilton from April 15, 1969, to November 23, 1970.  Therefore, the Board finds that the applicant is entitled to these awards from the Republic of Vietnam and that the awards are author​ized by the Coast Guard.  Chapter 1.E. of the instruc​tion for completing DD 214s, COMDTINST M1900.4D, states that block 13 of a member’s DD 214 should list all med​als and ribbons “awarded or authorized for all periods of service.”  Therefore, the Board finds that the applicant has overcome the presumption of regularity and proved that his DD 214 is incomplete and erroneous in that it does not reflect his receipt of these two ribbons from the Republic of Vietnam.


8.
 Enclosure (3) to the MAM indicates that none of the units to which the applicant was assigned received a Coast Guard Unit Commendation while he was assigned to them.  However, the enclosure shows that the Group Office in Atlantic City received a Unit Commendation for the period January 4 to 8, 1980.  Although the appli​cant was technically assigned to the Third District Office on Governor’s Island at this time and was separated from the Third District Office on October 1, 1980, there is some evidence in his military record that he may have been working primarily at the Group Office in Atlantic City.  Unfortunately, there is no evidence in his military record that he was actually working at the Group Office in Atlantic City from January 4 to 8, 1980, and the applicant provided no evidence to show that he was.  Therefore, the Board finds that the applicant has failed to prove by a preponderance of the evidence that he is entitled to a Coast Guard Unit Commendation.

9.
Enclosure (5) to the MAM lists all of the units that have received a Coast Guard Meri​torious Unit Commendation, and it does not show that any of the units at which the applicant served ever earned a Coast Guard Meritorious Unit Commendation while he was assigned to them.  Therefore, the Board finds that the applicant has failed to overcome the presumption that his DD 214 is correct in not listing a Coast Guard Meritorious Unit Commendation in block 13.

10.
The Coast Guard’s Medals and Awards Section recently corrected the applicant’s record to show that he had earned a Sea Service Ribbon by performing at least 3 years of sea service on a cutter at least 65 feet long.  However, under Article 5.B.21. of the MAM, in addition to receiving the ribbon for their first three years of sea service, members are entitled to a bronze star “for each additional 3 years of such sea duty.”  In all, the applicant served 10 years, 9 months, and 6 days of sea service, and every cutter he was assigned to was longer than 65 feet.  Therefore, the Board finds that the applicant is entitled to two bronze stars with his Sea Service Ribbon, and his DD 214 should note that fact.


11.
Accordingly, the Board should grant partial relief by correcting the appli​cant’s record to show that he received the “Republic of Vietnam Meritorious Unit Cita​tion, Gal​lantry Cross Medal Color,” and the “Republic of Vietnam Meritorious Unit Citation, Civil Actions First Class Color,” in accordance with Articles 6.B.4.d and 6.B.4.e. of the MAM, and two bronze stars with his Sea Service Ribbon.  

ORDER

The application of retired BM1 xxxxxxxxxxxxxxxxxxxxx, USCG, for correction of his Coast Guard military record is granted in part.


His DD 214 shall be corrected to show that he received the “Republic of Vietnam Meritorious Unit Citation, Gal​lantry Cross Medal Color,” and the “Republic of Vietnam Meritorious Unit Citation, Civil Actions First Class Color,” in accordance with Articles 6.B.4.d and 6.B.4.e. of the MAM, and two bronze stars with his Sea Service Ribbon.  


No other relief shall be granted.







 Angel Collaku







 Thomas A. Phemister







 Mark A. Tomicich

� In an email message to the Board dated December 24, 2002, the Chief of the Coast Guard’s Office of General Law agreed that the two ribbons should appear on the applicant’s DD 214.





