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[REDACTED]

[REDACTED]

[REDACTED]

[REDACTED]

[REDACTED]

                                                                                                RE:   MV00001359
                                                                                             [REDACTED]
                                                                                             M/V [REDACTED]
                                                                                             Dismissed

Dear Mr. [REDACTED]:

The Commanding Officer, Coast Guard Hearing Office, Arlington, Virginia, has forwarded the file in Civil Penalty Case MV00001359, which includes your appeal on behalf of the owner of the M/V [REDACTED].  The appeal is from the action of the Hearing Officer in assessing a $1,100.00 penalty for the following violation:

	Law/Regulation
	Nature of Violation
	Assessed Penalty

	46 U.S.C. 2302(c)


	Operating a vessel while intoxicated.
	$1,100.00


The violation was alleged to have occurred on August 29, 1999, when Coast Guard boarding officers boarded the M/V [REDACTED] while it was underway in Lake Pontchartrain, near New Orleans, Louisiana.  

On appeal, you assert three bases of error.  First, you contend that the Hearing Officer erred in finding that [REDACTED] was intoxicated.  Next, you contend that the Hearing Officer erred in determining that [REDACTED] was the operator of the vessel.  Finally, you contend that the Hearing Officer erred in his application of the substantial evidence test with respect to [REDACTED].  Your appeal is granted for the reasons described below.

Because 46 USC 2302(c) is applied only to the operator of a vessel, I will begin by addressing your contention that [REDACTED] was not the operator of the M/V [REDACTED] on the evening in issue.  As you correctly acknowledge, 33 CFR 95.015(a) makes clear that a person is operating a vessel when “[t]he individual has an essential role in the operation of a recreation vessel underway, including but not limited to navigation of the vessel or control of the vessel’s propulsion system.”  (emphasis added).  Based upon this definition, you contend that [REDACTED] did not have an essential role in the operation of the M/V [REDACTED].  To that end, you contend that he merely assisted in untying the sails while [REDACTED] actually operated the vessel.  You further contend that although [REDACTED] stated that [REDACTED] was teaching her to drive the vessel, he did not give any such instruction during the relevant voyage.  You conclude that the Hearing Officer “misconstrued the thrust of [REDACTED]’s testimony” in concluding that [REDACTED] had an essential role in the operation of the M/V [REDACTED].  I do not agree.  Although the record indicates that [REDACTED] [REDACTED] was the primary operator of the vessel, there is sufficient evidence to conclude that [REDACTED], nonetheless, had an “essential role” in operating the vessel.  At the Hearing, [REDACTED], calling [REDACTED] “[REDACTED],” testified as follows:



really, it is an ongoing teaching thing with me.  I had gotten to the



point where I could take the boat out of the slip, put the boat back in 



the slip under his direction, and be at the wheel the whole entire time,



which I loved so this is, you know, part of what we did.  It was a 



gradual thing to where I go to where I could do everything.

(Tr., p. 26).    [REDACTED] also testified that, at the time of the incident, she had progressed to the point where she could “put the boat back in the slip but he [[REDACTED]] was calling directions from the front of the boat” (Tr., p. 27).  Furthermore, [REDACTED] testified that she did not feel comfortable putting the boat into the slip by herself.  She stated:



without [REDACTED] calling out orders to me to back it into the boat [slip] 

it’s a 46-foot boat – I don’t feel confident doing it myself except 

when he is there telling me put it in neutral or in reverse but I wouldn’t

want to assume that responsibility.

(Tr., p. 33).  While [REDACTED] acknowledged that she was at the point where the main instruction that she needed was in getting the boat back into the slip, she acknowledged that “[i]f he [[REDACTED]] thought I was going a little bit off course, he would tell me, get back on.” (Tr., p. 36).  [REDACTED] also stated that “[t]here wasn’t much to tell me that night simply because there wasn’t that much wind.”  Your contention that [REDACTED] did not have an essential role in the operation of the vessel centers on the fact that, on the night of the incident, [REDACTED] did not have much to instruct [REDACTED] on.  I do not agree.  The record makes clear that [REDACTED] was [REDACTED]’s sailing instructor.  Although she had progressed to a capable level on the evening of the incident, she nonetheless looked to [REDACTED] for advice.  Indeed, had the vessel come into peril, [REDACTED] would undoubtedly have turned to [REDACTED] for guidance.  Although [REDACTED] was driving the vessel, [REDACTED] was there to ensure that in so doing, she did nothing wrong.  I believe that, while in that position, [REDACTED] had an essential role in the operation of the vessel.  

I will now address your arguments concerning [REDACTED]’s alleged intoxication.  At the time of the boarding, 33 CFR 95.020 set forth the Coast Guard’s standard of intoxication as follows:



An individual is intoxicated when:

(a) The individual is operating a recreational vessel and has an

alcohol concentration of .10 percent by weight or more in their

blood…or,                      

(c) The individual is operating any vessel and the effect of the 

intoxicant(s) consumed by the individual on the person’s manner,

disposition, speech, muscular movement, general appearance or 

behavior is apparent by observation.  

I will initially note that effective March 12, 2001, the Federal Blood Alcohol Concentration (BAC) standard for recreational vessel operators was lowered to .08%.  This change was deemed appropriate because the boating accident statistics showed that alcohol use continues to be a significant cause of recreational boating deaths.  However, the revised Federal BAC standard did not supercede or preempt any enacted state BAC standard.  Specifically, 33 CFR 95.025(b) states "[i]f the applicable State statute contains a standard specifically applicable to establishing intoxication . . .the standard specifically applicable to establishing intoxication applies in lieu of the standard in 95.020(a).  The record evidences that [REDACTED]’s vessel was boarded on Louisiana waters.  Therefore, pursuant to Coast Guard regulation, a charge of intoxication could be proved either if [REDACTED] was intoxicated according to the Louisiana definition, or if his manner, disposition, muscular movement, general appearance or behavior was apparent by observation.

There is no evidence in the record to allow me to conclude that [REDACTED] was intoxicated based upon the Louisiana definition.  As you note, Louisiana law holds a person to be intoxicated when his BAC is 0.10% or more.  The record minimally evidences that [REDACTED]’s BAC was .085%.  The only evidence on this point was the hearsay statement of Petty Officer [REDACTED] who indicated the test was performed by the [REDACTED].  There was no documentary evidence from the [REDACTED] contained in the case file.  In addition, while Petty Officer [REDACTED]’s statement indicates the [REDACTED] conducted field sobriety tests, there is no evidence in the case file indicating the results of those tests.  You further note “[t]he charges [in Louisiana] were in fact summarily dismissed by the City Attorney for the [REDACTED].”  Therefore, I conclude that [REDACTED] did not meet the Louisiana definition of intoxication.  As a consequence, for a charge of intoxication to be upheld in this proceeding, I would have to find sufficient evidence to support a conclusion that [REDACTED] met the definition of intoxication set forth in 33 CFR 95.020(c).  While the statements of the Coast Guard boarding officers evidence that [REDACTED] had a strong odor of alcohol on his breath and that he was adversarial, they fail to mention anything as to his muscular movement, general appearance or behavior.  Given the contradictory evidence in the record as to the events of the evening and the fact that there is limited evidence of [REDACTED]’s intoxication, I will dismiss the violation.

Although I am dismissing the charge, I want to comment on what subsequently became the main focus of this case—the boarding.  I firmly believe that most of the problems associated with this case would have been avoided had [REDACTED] simply cooperated with the Coast Guard on the evening in question.  The U.S. Coast Guard has plenary authority to board all vessels within our waters.  The Coast Guard does not need probable cause or a reasonable suspicion to stop and board U.S. vessels.  A U.S. vessel is subject to boarding anywhere at anytime.  I am surprised that someone with [REDACTED]’s nautical experience did not appear to be aware of this fact.  One might question if [REDACTED] purposely delayed the boarding knowing that he recently consumed alcoholic beverages.  In any event, it is not for him to dictate the terms and conditions of the boarding.  I realize the Coast Guard boarding officers involved in this case were relatively young.  The Coast Guard places significant authority on the shoulders of its junior personnel.  They work long hours and face many dangers as maritime law enforcement officers.  Their job is made more difficult by individuals who do not respect their authority and who actively obstruct the Coast Guard’s right to conduct a vessel safety inspection.  I sincerely hope that [REDACTED] has gained a better understanding of the role of the U.S. Coast Guard in promoting boating safety and will be more cooperative should his vessel be boarded by the Coast Guard in the future.            

In accordance with the regulations governing civil penalty proceedings, 33 CFR 1.07, this decision constitutes final agency action.  


                                                    Sincerely,


                                                    //S//


david j. kantor

Deputy Chief,

Office of Maritime and International Law 

By direction of the Commandant

Copy:  Commanding Officer, U.S. Coast Guard Hearing Office
            Commander, Finance Center 
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