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Applicant’s Request

The application for discharge review, received 970716, requested that the characterization of service on the discharge be changed to honorable or general/under honorable conditions.  The applicant requested a documentary record discharge review and listed no representative on his DD-293.
Summary of Review
A documentary discharge review was conducted in Washington, D.C. on 980504.  The NDRB determined that the discharge equitably reflects the quality of service rendered.  The discharge shall remain:  UNDER OTHER THAN HONORABLE CONDITIONS/PATTERN OF MISCONDUCT, authority: NAVMILPERSMAN, Article 3630600.

SPN CODE HKA 

THIS IS THE CORRECT SHELL FOR PATTERN OF MISCONDUCT  961003 - 970630 ONLY.

THE FINDING (3630600, EFFECTIVE  961003 - 970630) IS FOR PATTERN OF MISCONDUCT  ONLY.   THE SPN CODE IS EFFECTIVE  930628 - PRESENT.  The SPN Code change 930628 changed the wording for pattern of misconduct to PATTERN OF MISCONDUCT, and the wording for a general discharge to GENERAL (UNDER HONORABLE CONDITIONS).
PART I - APPLICANT’S ISSUES (verbatim)

Prior to the documentary discharge review, the applicant introduced no issues as block 8 on the DD-293 is blank.

PART II - SUMMARY OF SERVICE
Prior Service (component, dates of service, type of discharge):


Active:
None


Inactive:
None

Period of Service Under Review:

Date of Enlistment:  940419


Date of Discharge:  961007

Length of Service (years, months, days):


Active:  02  05  19


Inactive:  00  03  05

Age at Entry:  19



Years Contracted:  8

Education Level:  12



AFQT:  31

NEC:  DG-9700  



Highest Rate:  SA

Final Enlisted Performance Evaluation Averages (number of marks):

Performance:  3.40 (1)
Behavior:  3.60 (1)

OTA:  3.60 (4.00 scale)



  1.0 (1)

       1.0 (1)


2.0 (5.0 scale)

Military Decorations:  None

Unit/Campaign/Service Awards:  B”E”R, and NDSM 

Nonjudicial Punishment(s):  4

Court(s)-Martial:  1 (SCM)

Days of Unauthorized Absence:  None

Character, Narrative Reason, and Authority of Discharge:

UNDER OTHER THAN HONORABLE CONDITIONS/PATTERN OF MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630600.

PART III - CHRONOLOGICAL LISTING OF SIGNIFICANT SERVICE EVENTS1
940814:
Joined USS BOXER (LHA-4) Precommissioning Unit, PRECOMTRNGPAC San Diego, CA.

941027:
NJP for violation of UCMJ, Article 86 (2 specs):  Unauthorized absence (UA) from appointed place of duty from 941011, 1400 – 941012, 0930 (17.5 hrs/S) and 941013, 0730 – 0800 (30 mins/S), and Article 121:  Larceny on 940930.

Award:  Forfeiture of $416 per month for two months, restriction and extra duty for 45 days, and reduction to E-1.  No indication of appeal in the record.

941028:
Retention Warning:  Applicant advised of deficiencies (UA and larceny); notified of corrective actions and assistance available; notified of consequences of further deficiencies, and issued discharge warning.  Receipt acknowledged.
941121:
Joined USS BOXER (LHD-4) San Diego, CA.

950817:
Executive Officer’s Inquiry (XOI):  Assigned 20 hours Extra Military Instruction and a Retention Warning (Page 13) for improper possession of a respirator. [Extracted from NAVPERS 1616/26 (Evaluation Report & Counseling Record (E1 – E6)) dtd 950201-960115.]

951012:
XOI:  Assigned a Retention Warning (Page 13) for UA from watch station and duty section muster. [Extracted from NAVPERS 1616/26 (Evaluation Report & Counseling Record (E1 – E6)) dtd 950201-960115.]

951012:
Retention Warning:  Applicant advised of deficiencies (XOI on 951012); notified of corrective actions and assistance available; advised of consequences of further deficiencies, and issued discharged warning.  Receipt acknowledged.
960118:
NJP for violation of UCMJ, Article 91:  Disrespect toward a chief petty officer on board USS BOXER on 15Dec95.

Award:  Forfeiture of $100 per month for 2 months, restriction and extra duty for 30 days, reduction to SR.  Forfeiture and reduction suspended for 6 months.   No indication of appeal in the record.

960118:
Retention Warning:  Advised of deficiency (NJP on 960118); notified of corrective actions and assistance available; advised of consequences of further deficiencies, and issued discharge warning.  Receipt acknowledged on 960119.
960215:
Vacated suspended forfeiture of $100 for 2 months and reduction to E-1, awarded at CO’s NJP of 960118, due to continued misconduct.

960215:
NJP for violation of UCMJ, Article 113:  Sleeping upon his post on 960214, and Article 121:  Larceny of military property of a value of about $275 on 960201

Award:  Forfeiture of $200 per month for two months, and restriction and extra duty for 30 days.  Forfeiture and restriction and extra duty suspended for six month.  No indication of appeal in the record.

960216:
Suspended forfeiture and restriction and extra duty vacated this date due to further misconduct.

960822:
NJP for violation of UCMJ, Article 91:  Willfully disobey an order from a superior petty officer, Article 108:  Destruction of personal property, to wit:  Morale, Welfare and Recreation van on 960810, violation of UCMJ Article 121:  Wrongful appropriation of the Morale, Welfare and Recreation van on 960809.

Award:  Forfeiture of $425 per month for two months, and restriction and extra duty for 45 days.  No indication of appeal in the record.

960822:
Applicant notified of intended recommendation for discharge under other than honorable conditions by reason of misconduct due to a  pattern of  misconduct, and the commission of serious offense as evidenced by violations of the UCMJ for which the Manual for Courts-Martial authorizes a punitive discharge in your current enlistment.  Receipt acknowledged on 960823.

960823:  
Applicant advised of his rights and, having decided not to consult with counsel certified under UCMJ Article 27B, elected to waive all rights except the right to obtain copies of the documents used to support the basis for the separation.  Receipt acknowledged.

960906:
Commanding officer recommended discharge under other than honorable conditions by reason of misconduct due to a pattern of misconduct as evidenced by four commanding officer nonjudicial punishments under the UCMJ during current enlistment and misconduct due to commission of a serious offense as evidenced by violations of the UCMJ for which the Manual for Courts-Martial authorizes a punitive discharge.

960925:
COMPHIBGRU THREE (GCMCA) approved and directed the applicant's discharge under other than honorable conditions by reason of misconduct due to a pattern of misconduct.

960927:
Summary Court-Martial (SCM) for violation of UCMJ, Article 91 (4 specs):  Willful disobedience of a PO1 and PO3 on 960904, a P03 on 960909 and a P03 on 960911, and Article 121:  Larceny of a ball cap, of a value of  $8.50, the property of BM3 K_, USN.


Sentence:  Confinement for 30 days, and forfeiture of $583 for one month.


CA:  (960927)  Approved findings and sentence.

960927:
Joined Brig, USMC Base, Camp Pendleton, CA.

961007:
Applicant released from confinement and returned to full duty.

961007:
Discharged UNDER OTHER THAN HONORABLE CONDITIONS\ PATTERN OF MISCONDUCT; authority Naval Military Personnel Manual, Article 3630600.

961023:
Commanding officer forwarded documents to BUPERS supporting the applicant’s discharge as under other than honorable conditions for misconduct due to a pattern of misconduct.

RECORDER’S NOTES:

1The source for all entries is the service record (includes medical/dental record) unless otherwise noted.

 PART IV - EXTRACT OF PERTINENT REGULATION/LAW

A.  The Naval Military Personnel Manual, (NAVPERS 15560C, Change 14, effective 03 Oct 96 until 30 Jun 97), Article 3630600, SEPARATION OF ENLISTED PERSONNEL BY REASON OF MISCONDUCT ‑ A PATTERN OF MISCONDUCT, states:PRIVATE 

1.  Basis.  A member may be separated for misconduct ‑ a pattern of misconduct when he or she has:

a.  a series of at least two or more Non‑judicial punishments, courts-martial, or civil convictions (or combinations thereof), within the current enlistment, or;

b.  three or more unauthorized absences, each of which is more than 3 days, but less than 30 days in duration; or

c.  an established pattern of dishonorable failure to contribute adequate support to dependents or failure to comply with orders, decrees or judgements of civil court concerning support of dependents; and

d.  has also violated a NAVPERS 1070/613 (Page 13) counseling/warning (see MILPERSMAN 3610240.1r).   When processing is based on an established pattern of failure to contribute adequate support to dependents, or failure to comply with orders, decrees, or judgements of civil court concerning support of dependents, the counselling must specifically address the non‑support. 

2.  Procedures 

a.  The Administrative Board procedure (MILPERSMAN 3640200.7 and 8) shall be used except when the commanding officer believes that the offenses committed do not warrant an Other Than Honorable characterization of service under MILPERSMAN 3610250.2b(3).  In such cases, the Notification Procedure (3640200.5 and 6) shall be used.  

b.  If separation of a member in entry level status is warranted solely for three minor disciplinary infractions (see subparagraph 1a above), the processing shall be under Entry Level Performance and Conduct (see MILPERSMAN 3630200).

3.  Characterization or Description.   Other Than Honorable or General, unless:

a.   An Entry Level Separation is required in paragraph 3a of MILPERSMAN 3610250; or 

b. an Honorable is warranted under paragraph 2b of MILPERSMAN 3610250, because the respondents record is otherwise so meritorious that a General would be clearly inappropriate.

B.  The Naval Military Personnel Manual , (NAVPERS 15560C, Change 14, effective 03 Oct 96 until 01 Jul 97), Article 3610250.  GUIDELINES ON CHARACTERIZATION OF SERVICE AND UNCHARACTERIZED SEPARATIONS, states:PRIVATE 

1.  Types of Characterization or Description.  At separation, the following characterization of service or descriptions of separation are authorized.

a.  Characterization of service as Honorable, General or Under Other Than Honorable

b.  Entry Level Separation

c.  Order of release from the custody and control of the Military Services by reason of void enlistment or induction.

2.  Characterization of Service

a.  General Considerations

(1) Characterization of service at separation shall normally be based upon the quality of the member's service, including the reason for separation, subject to the limitations set forth under the specific reasons for separation.  The quality of service shall be determined according to standards of acceptable personal conduct and performance of duty for naval personnel.  

(2) The quality of service of a member on active duty or active duty for training is affected adversely by conduct that is of a nature to bring discredit on the naval service or is prejudicial to good order and discipline, regardless of whether the conduct is subject to court‑martial jurisdiction.  Characterization may be based on conduct in the civilian community, and the burden is on the respondent to demonstrate that such conduct did not adversely affect the respondent's service.

(3) The reasons for separation, and the specific circumstances that form the basis for the separation, as well as the military record, shall be considered on the issue of characterization.  Generally, characterization will be based upon the member's total performance of duty and conduct during the period of service.  However, there are circumstances in which the conduct or performance of duty reflected by a single incident may provide the basis of characterization. 

(4) Due consideration shall be given to the member's age, length of service, grade, aptitude, physical and mental condition, and the standards of acceptable conduct and performance of duty.

b.  Types of Characterization of Service

(1) Honorable.  The Honorable characterization is appropriate when the quality of the member's service generally has met the standards of acceptable conduct and performance of duty for naval personnel, or is otherwise so meritorious that any other characterization would be clearly inappropriate.  When separation is based on the Enlisted Performance Evaluation System (type warranted by service record), a member would be eligible for a characterization of service as Honorable if, during current enlistment the member has been awarded in his or her enlisted performance evaluations a final individual trait average of 2.0 or greater.

(2) General (Under Honorable Conditions).  If a member's service has been honest and faithful, it is appropriate to characterize the service as under honorable conditions.  Characterization of service as General is warranted when significant negative aspects of the member's conduct or performance of duty outweigh positive aspects of the member's service record.  A characterization of service as General is always Under Honorable Conditions.  When separation is based on the Enlisted Performance Evaluation System (type warranted by service record), a member would be eligible for a characterization of service as General if, during current enlistment the member has been awarded in his or her enlisted performance evaluations a final individual trait average of 1.99 or below.

(3) Under Other Than Honorable Conditions.  

(a) A characterization of service as Other Than Honorable is always Under Other Than Honorable Conditions.  A characterization of service as Other Than Honorable may be issued in the following circumstances:

1.  When the reason for separation is based upon a pattern of behavior that constitutes a significant departure from that conduct expected from members of the naval service; or

2.  When the reason for separation is based upon one or acts or omissions that constitute a significant departure from the conduct expected from members of the naval service.  Examples of such acts or omissions include, but are not limited to, drug abuse, sexual behavior that deviates from socially acceptable standards of morality and decency, sexual harassment, the use of force or violence to produce serious bodily injury or death, abuse of a special position of trust, disregard by a superior of customary superior‑subordinate relationships, and acts or omissions that endanger the security of the United States, the health and welfare of other members of the naval service, or the health and safety of other persons.  

(b) This characterization of service is authorized only when the administrative board procedure is used (see Article 3640200.7), except when processing for Separation in Lieu of Trial by Court‑Martial (see Article 3630650).

c.  Limitations on Characterization of Service.  Except as otherwise provided in this paragraph, characterization will be determined solely by the member's service record during the current enlistment or period of service to which the separation pertains, plus any extensions thereof prescribed by law or regulation or effected with the consent of the member.

(1) Records of activities from prior enlistments or periods of service, including court‑martial convictions, unauthorized absences, and commission of other offenses, shall not be considered on the issue of characterization.  To the extent that such matters are considered on the issue of retention or separation (see Article 3610240), the record of proceedings shall reflect that such information was not considered on the issue of characterization.

(2) Preservice activities may not be considered on the issue of characterization except that in a separation proceeding concerning Defective Enlistments and Inductions ‑ Fraudulent Entry into Naval Service (3630100).  Evidence of preservice misrepresentation or concealment in regard to any of the qualifications or disqualifications for enlistment or induction may be considered on the issue of characterization.

(3) The limitations in Article 3610240.2 on matters that may be considered on the issue of separation also limit matters that may be considered in the characterization of service.

(4) Conduct in the civilian community of a member of the Naval Reserve who is not on active duty or active duty for training may form the basis for characterization as Other Than Honorable only if such conduct directly affects the performance of the member's military duties; e.g., conduct that results in incarceration, prohibiting a member from participation in drills or being mobilized, etc.  Such conduct may form the basis of characterization as General only if such conduct has an adverse impact on the overall effectiveness of the naval service including military morale and efficiency; e.g., discreditable involvement with civilian authorities while not on active duty for training and while wearing the naval uniform without authorization.

(5) Drug abuse disclosed through the Voluntary Self‑Referral Program or through urinalysis test (fitness for duty, and certain service‑directed tests) may not be considered on the issue of characterization of service as Other Than Honorable except as provided in OPNAVINST 5350.4B[.]  

3.  Uncharacterized Separations

a.  Entry Level Separation

(1) A separation initiated (i.e., date member is notified of administrative separation processing) while a member is in entry level status (see Article 3610200.1h) will be described as Entry Level Separation except in the following circumstances:

(a) when characterization as Other Than Honorable is authorized under the reasons for separation and is warranted by the circumstances of the case; or

(b) when characterization of service as Honorable is clearly warranted by the presence of unusual circumstances involving personal conduct and performance of naval duty and is approved on a case‑by‑case basis by SECNAV.  This characterization will be considered when the member is separated, by reason of Selected Changes in Service Obligation (Article 3620100), Convenience of the Government (Article 3620200 through 3620256), Disability (Article 3620270), or Best Interest of the Service (BIOTS) (3630900).

(2) With respect to administrative matters outside this chapter that require a characterization as Honorable or General, an Entry Level Separation shall be treated as the required characterization.  When a member of the Naval Reserve is separated from the Delayed Entry Program with an Entry Level Separation, such separation is "under Honorable conditions."

b.  Void Enlistments or Inductions.  A member whose enlistment or induction is void shall not receive a discharge certificate, characterization of service at separation, or an Entry Level Separation.  The separation shall be described as an order of release from custody or control of the naval service.  However, when a constructive enlistment arises, characterization is required under paragraph 3b(3).

(1) An enlistment is void in the following circumstances:

(a) If it was effected without the voluntary consent of a person who has the capacity to understand the significance of enlisting in the Navy including enlistment of a person who is intoxicated or insane at the time of enlistment, or enlistment of a person who was coerced into enlisting by being presented with the option of either enlisting or being subjected to a sentence to confinement by a court of competent jurisdiction;

(b) If the person is under 17 years of age; or

(c) If the person is a deserter from another Military Service.

(2) Although an enlistment may be void at its inception, a constructive enlistment arises in the case of a person serving with the Navy who:

(a) submitted voluntarily to military authority;

(b) met the mental competency and minimum age qualifications at the time of voluntary submission to military authority;

(c) received military pay or allowances; and

(d) performed military duties.

(3) If an enlistment that is void at its inception is followed by a constructive enlistment within the same term of service, characterization of service or description of separation shall be according to paragraph 2 or subparagraph 3a of this article as appropriate.  The occurrence of such a constructive enlistment does not preclude the Navy, in an appropriate case, from either retaining the member or separating the member by reason of defective enlistment and induction on the basis of the circumstances that occasioned the original void enlistment or upon any other basis for separation provided in this chapter.

(4) If the enlistment was void by reason of desertion from another service, the member shall be separated by an order of release from the custody and control of the naval service, regardless of any subsequent constructive enlistment.

C.  NAVADMIN 140/96 (Enlisted Administrative Separations) (effective 960606-present),  defined all commanding officers and their superiors in the chain of command, along with certain officers-in-charge (specifically designated) are Special Court-Martial Convening Authorities (SPCMCA's).  SPCMCA's are the separation authority for the following:

1.  Other Designated Physical or Mental Conditions (MPM 3620200)

2.  Review Action (MPM 3620200)

3.  Dependency or Hardship (MPM 3620210)

4.  Parenthood (MPM 3620215)

5.  Pregnancy or Childbirth (MPM 3620220)

6.  Personality Disorder (MPM 3620225)

7.  Surviving Family Member (MPM 3620240)

8.  Reservist becomes a Minister (MPM 3620250)

9.  Weight Control Failure (MPM 3620260)

10. Entry Level Performance and Conduct (MPM 3630200)

11. Drug Abuse Rehabilitation Failure (MPM 3630500)

12. Alcohol Abuse Rehabilitation Failure (MPM 3630550)

13. Defective Enlistments and Inductions - Erroneous (MPM 3620280)

14. Defective Enlistments and Inductions - Minority (MPM 3620285)

15. Defective Enlistments and Inductions - Defective Enlistment Agreements (MPM 

3620283)

16. Defective Enlistments and Inductions - Separation from Delayed Entry Program (MPM 

3630810)

17. Separation in Lieu of Trial by Court-Martial, only when the request is based solely on

an unauthorized absence of 30 days or more.

a.  SPCMCA's may also serve as separation authority when a member is processed for separation for one of the following:

1.  Notification Procedures are used

Administrative Board procedures are used and the Administrative Board recommends 

separation with an Honorable, General, or Entry-Level separation.

b.  General Court-Martial Convening Authorities (GCMCA's) are the separation authority for separation in lieu of trial by court-martial (MPM 3630650) except for homosexual conduct cases which must be forwarded to the Chief of Naval Personnel (CHNAVPERS).

c.  GCMCA's also serve as separation authority when members are processed for the following reasons if Administrative Board procedures are and the Board recommends an OTH or retention, or if the member waives the Board:

Defective Enlistments and Inductions - Fraudulent Entry into the Naval Service (MPM

3630100)

2.  Misconduct - Pattern of Misconduct (MPM 3630600)

3.  Misconduct - Commission of a Serious Offense (MPM 3630600)

4.  Misconduct - Civilian Conviction (MPM 3630600)

5.  Misconduct - Drug Abuse (MPM 3630620)

6.  Unsatisfactory Participation in the Ready Reserve (MPM 3630800).

d.  CHNAVPERS remains the separation authority for the following:

1.  Early Release to Further Education (MPM 3620235)

Selected Changes in Service Obligations (General Demobilization or reduction in 

authorized strength - MPM 3620100)

Selected Changes in Service Obligations (Acceptance of an active-duty commission or

appointment, or acceptance into a program leading to a commission or appointment in any branch of the military service - MPM 3620100)

4.  Conscientious Objection (MPM 1660120)

5.  Homosexual Conduct (MPM 3630400)

Any basis for separation when the servicemember has 18 years or more of total active

federal military serve (TAFMS)

Misconduct cases when the servicemember has Physical Evaluation Board action

completed or pending.

e.  The Secretary of the Navy (SECNAV) is the separation authority when members are processed for the following:

1.  Best Interests of the Navy (MPM 3630900)

2.  Disability (MPM 3620270)

3.  All cases involving reservists within 2 years of eligibility for retired or retainer pay

All cases when the sole basis for processing is an SPCM/GCM conviction that did not

include a punitive discharge, and the processing command recommended an OTH

All misconduct cases based solely on civil conviction(s) when final action on the 

member's appeal has not been taken (unless the servicemember requests separation before final action of the appeal).

D.  The Secretary of the Navy Instruction 5420.174C of 22 August 1984 (Manual for Discharge Review, 1984), enclosure (1), Chapter 9, STANDARDS FOR DISCHARGE REVIEW, states, in part:

“9.2 Propriety of the Discharge

a.  A discharge shall be deemed to be proper unless, in the course of discharge review, it is determined that: 

(1) There exists an error of fact, law, procedure, or discretion associated with the discharge at the time of issuance; and that the rights of the applicant were prejudiced thereby (such error shall constitute prejudicial error if there is substantial doubt that the discharge would have remained the same if the error had not been made); or

(2) A change in policy by the military service of which the applicant was a member, made expressly retroactive to the type of discharge under consideration, requires a change in the discharge.

b.  When a record associated with the discharge at the time of issuance involves a matter in which the primary responsibility for corrective action rests with another organization (for example, another Board, agency, or court), the NDRB will recognize an error only to the extent that the error has been corrected by the organization with primary responsibility for correcting the record.

c.  The primary function of the NDRB is to exercise its discretion on issues of equity by reviewing the individual merits of each application on a case-by-case basis.  Prior decisions in which the NDRB exercised its discretion to change a discharge based on issues of equity (including the factors cited in such decisions or the weight given to factors in such decisions) do not bind the NDRB in its review of subsequent cases because no two cases present the same issues of equity.

d.  The following applies to applicants who received less than fully honorable administrative discharges because of their civilian misconduct while in an inactive duty status in a reserve component and who were discharged or had their discharge reviewed on or after April 20, 1971:  the NDRB shall either recharacterize the discharge to Honorable without any additional proceedings or additional proceedings shall be conducted in accordance with the Court’s Order of December 3, 1981, in Wood v. Secretary of Defense to determine whether proper grounds exist for the issuance of a less than honorable discharge, taking into account that:

(1) An other than honorable (formerly undesirable) discharge for an inactive duty reservist can only be based upon civilian misconduct found to have affected directly the performance of military duties;

(2) A general discharge for an inactive duty reservist can only be based upon civilian misconduct found to have had an adverse impact on the overall effectiveness of the military, including military morale and efficiency.”
E.  The SECNAVINST 5420.174C, enclosure (1), Manual for Discharge Review 1984, Chapter 9, Standards for Discharge Review, paragraph 9.3, Equity of the Discharge, states, in part, that a discharge shall be deemed to be equitable unless in the course of a discharge review, it is determined that relief is warranted based upon consideration of the applicant's service record and other evidence presented to the NDRB viewed in conjunction with the factors listed in this paragraph and the regulations under which the applicant was discharged, even though the discharge was determined to have been otherwise equitable and proper at the time of issuance.  Areas of consideration include, but are not limited to:

1.  Quality of service, as evidenced by factors such as:

a.  service history, including date of enlistment, period of enlistment, highest rank achieved, conduct and proficiency ratings (numerical and narrative);

b.  awards and decorations;

c.  letters of commendation or reprimand;

d.  combat service;

e.  wounds received in action;

f.  records of promotions and demotions;

g.  level of responsibility at which the applicant served;

h.  other acts of merit that may not have resulted in formal recognitions through an award or commendation;

i.  length of service during the service period which is the subject of the discharge review;

j.  prior military service and type of discharge received or outstanding post-service conduct to the extent that such matters provide a basis for a more thorough understanding of the performance of the applicant during the period of service which is the subject of the discharge review;

k.  convictions by court-martial;

l.  records of nonjudicial punishment;

m.  convictions by civil authorities while a member of the service, reflected in the discharge proceedings or otherwise noted in the service records;

n.  records of periods of unauthorized absence;

o.  records relating to a discharge in lieu of court-martial.

2.  Capability to serve, as evidenced by factors such as:

a.  Total capabilities.  This includes an evaluation of matters such as age, educational level, and aptitude scores.  Consideration may also be given as to whether the individual met normal military standards of acceptability for military service and similar indicators of an individual's ability to serve satisfactorily, as well as ability to adjust to military service.

b.  Family and personal problems.  This includes matters in extenuation or mitigation of the reason for discharge that may have affected the applicant's ability to serve satisfactorily.

c.  Arbitrary or capricious actions.  This includes actions by individuals in authority which constitute a clear abuse of such authority and that, although not amounting to prejudicial error, may have contributed to the decision to discharge the individual or unduly influence the characterization of service.

d.  Discrimination.  This includes unauthorized acts as documented by records or other evidence.

PART V - RATIONALE FOR DECISION
Discussion


After a thorough review of the records, facts, and circumstances unique to this case, the Board determined that the characterization of the applicant’s service is equitable.  The discharge shall remain:  UNDER OTHER THAN HONORABLE CONDITIONS/PATTERN OF MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630600.


The applicant introduced no decisional issues for consideration by the Board.  Therefore, the Board examined the overall equity and propriety of the discharge.  The major factors on which the discharge was based are in the service record portion of the decisional document, and no evidence to the contrary was provided.


The applicant was discharged on 961007 under other than honorable conditions for misconduct due to a pattern of misconduct (A and B, Part IV).  While in the Precommissioning Unit on 941027, the applicant had his first NJP for UA and larceny.  On 941028, he received his first Retention Warning.  After commissioning USS BOXER, the applicant had XOIs on 950817 and 951012 for improper possession of a respirator and UA from muster followed by a Retention Warning.  On 960118, the applicant had his second NJP for disrespect to a chief petty officer followed by a third Retention Warning.  On 960215, the applicant had his third NJP for willful disobedience of a superior petty officer, wrongful appropriation of private property and the destruction of that personal property.  On 960822, the applicant was notified of his commanding officer’s (CO’s) intended recommendation for administrative separation (ADSEP) under other than honorable conditions for a pattern of misconduct and the commission of serious offenses.  On 960823, the applicant decided not to consult with counsel prior to waiving all his rights except for the right to obtain copies of the documentation being forwarded to the discharge authority in support of his ADSEP.  On 960906, the applicant’s CO recommended him for discharge under other than honorable conditions for misconduct due to a pattern of misconduct and the commission of serious offenses as evidenced by four NJPs and one SCM.  On 960925, COMPHIBGRU THREE (GCMCA) approved and directed the applicant’s discharge under other than honorable conditions for misconduct due to a pattern of misconduct (C, Part IV).  The Board considered the applicant’s discharge to appropriately characterize the quality of his service for the period under review (D and E, Part IV).


Although the applicant introduced no issues, the Board recognizes that while the applicant cannot undo his past mistakes, he can contribute in a positive and significant way to society (E, part IV).  Contributions looked upon favorably by this Board include educational pursuits, employment track record, being a contributing member of society and making a positive impact in the community through volunteer work.  The applicant must prove that his post-service conduct has been above reproach and he is making a valid attempt at making amends for the misconduct he committed during the period of naval service under review.  The 15 year window during which applicants may appeal their discharges was established to allow time for establishing themselves and making these substantial, documented life style changes and community contributions which could offset and make amends for the misconduct of record.  The applicant has submitted insufficient supporting documentation that would warrant clemency.  

PART VI - INFORMATION FOR THE APPLICANT
Decision

The NDRB discerned no impropriety or inequity in the characterization of the applicant’s service.  The Board’s vote was unanimous that the character of the discharge shall not change.  The discharge shall remain: UNDER OTHER THAN HONORABLE CONDITIONS/PATTERN OF MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630600.

If you believe that the decision in your case is unclear, not responsive to the issues which you raised, or does not otherwise comport with the decisional documents requirements of DoD Directive 1332.28, you may submit a complaint in accordance with Enclosure (5) of that Directive.  You should read Enclosure (5) of the Directive before submitting such a complaint.  The complaint procedure does not permit a challenge of the merits of the decision; it is designed solely to ensure that the decisional documents meet applicable requirements for clarity and responsiveness.  You may obtain a copy of DoD Directive 1332.28 by writing to:



DA Military Review Boards Agency



Management Information and Support Directorate



Armed Forces Reading Room



Washington, D.C.  20310-1809.

The names, and votes of the members of the Board are recorded on the original of this document and may be obtained from the service records by writing to:



Naval Council of Personnel Boards



Attn:  Naval Discharge Review Board



Building 36 Washington Navy Yard



901 M Street, SE



Washington, D.C.  20374-5023.
RECORD OF VOTE
BOARD MEMBER


CHARACTER

BASIS/REASON 

P.D. TRACY, Col, USMC

Relief not warranted

Relief not warranted

Presiding Officer

F.B. KENNEDY, LtCol, USMC
Relief not warranted

Relief not warranted

Member

D.A. KERAT, LCDR, USN

Relief not warranted

Relief not warranted

Member

B.J. RIVERS, LCDR, USN

Relief not warranted

Relief not warranted

Member

K.D. KIRK, CDR, USN

Relief not warranted

Relief not warranted

Recorder

The remaining portion of this document is divided into 6 Parts: Part I - Applicant’s Issues,  Part II - Summary of Service, Part III - Chronological Listing of Significant Service Events, Part IV - Extract of Pertinent Regulation/Law, Part V - Rational for Decision, and Part VI - Information for the Applicant.
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