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DEPARTMENT OF HOMELAND SECURITY

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Correction of

the Coast Guard Record of:

                                                                                BCMR Docket No. 2002-160

Xxxxxxxxxxxxxxxxxx
  xxxxxxxxxxxxxxxx

FINAL DECISION

ANDREWS, Deputy Chair:


This proceeding was conducted under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The application was completed on August 30, 2002, upon receipt of the military records of the applicant’s father, who is deceased.


This final decision, dated May 29, 2003, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS

The applicant asked the Board to correct the military record of this father, Mr. P, to show that he is entitled to the Purple Heart for a wound he received while serving in World War II from January 25, 1943, to December 29, 1945.  He alleged that his father was wounded during the invasion of Iwo Jima.  He stated that he discovered this fact in May 2002.

In support of his allegations, the applicant submitted a statement signed by a pharmacist’s mate first class (PM1c).  The PM1c stated that he was a crew​mate of Mr. P aboard the U.S.S. L.S.T. 792 and that in April 1945, during the invasion of Iwo Jima, Mr. P “sustained a severe major open wound to the right hand middle finger causing immediate treatment since he was bleed​ing so profusely.  The following treat​ment was provided:

1. Stop the bleeding.

2. Cleanse the entire right hand with Phisohex, a liquid antibacterial surgical soap.

3. Close open wound with 8-10 sutures.

4. Apply sterile gauze with a rubber finger cot to keep it dry.

5. Patient instructed to return in one week.

6. Patient returned in one week for change of bandage; told to return the following week.

7. The second week I removed half of the sutures and rebandaged the wound.

8. The third week I removed the remaining sutures and no further treatment needed.

9. Patient urged to use caution over the next 7-10 days and to be extremely careful while working with his right hand.”

The applicant also submitted a copy of a decision by the Department of Veterans’ Affairs (DVA), dated August 12, 1997, finding that the injury to Mr. P’s right middle fin​ger was service-con​nected.  The decision indicates that the DVA relied solely on the PM1c’s statement and an examination of the finger to make this finding.  The DVA found Mr. P to be zero percent disabled by the injury.

SUMMARY OF THE APPLICANT’S RECORDS

On November 13, 1942, Mr. P enlisted in the Coast Guard Reserve.  He began active duty on January 25, 1943.  After training, he was assigned to the U.S.S. L.S.T. 792.  A notation in his record indicates that while serving on U.S.S. L.S.T. 792, he “[p]artici​pated in the initial invasion and occupation of Iwo Jima, Volcano Islands” from Feb​ru​ary 19 to 28, 1945.  Another notation shows that he “[p]articipated in the initial invasion and occupation of Okinawa Shima, Ryukyu Retto” from April 2 to April 9, 1945.

Mr. P’s military file contains a Health Record that was begun on October 27, 1942, for his pre-enlistment physical examination, and ends on December 28, 1945, the day before his discharge.  The Health Record contains no record of any injury.

On December 29, 1945, Mr. P was honorably dis​charged.  His dis​charge form states that he is entitled to wear the American and Asiatic-Pacific ribbons, the Philip​pine Liberation ribbon, the Good Conduct ribbon, and the World War II Victory Ribbon.

On September 30, 1948, the Chief of the Coast Guard’s Military Morale Division responded to a letter from Mr. P dated September 12, 1948, about medals ribbons.  The letter indicates that Mr. P inquired about the availability of the Philippine Lib​era​​tion, Defense, and Independence ribbons; the Navy Occupation and China service medals; and the American Defense Service medal and clasp.  The letter indicates that Chief forwarded to Mr. P an American Campaign Medal, an Asiatic-Pacific Cam​paign Medal, and a World War II Victory Medal.

On February 9, 1949, in response to another inquiry by Mr. P, the new Acting Chief of the Military Morale Division informed him that he was not actually entitled to a Good Conduct Medal because he had not served three full years of active duty since from November 13, 1942, to January 25, 1943, he was on inactive duty.

On March 21, 1989, Mr. P completed a standard form 180, asking the National Personnel Records Center to send him a copy of his medical records.  He wrote on the form that his “middle finger on right [hand] was caught in hatch door and was hanging by the skin.  It was sew[n] in sick bay.”

APPLICABLE LAW


In 1945, the Coast Guard was operating as part of the Navy.
  In accor​dance with SECNAVINST 1650.1G, the Purple Heart was awarded to members of the armed forces who have been wounded or killed in action against an enemy of the Unit​ed States.  Paragraph e of the instruction states that “[d]uring World War I, and World War II, and Korea [sic], an individual must have been wounded as a direct result of enemy action.  During subsequent conflicts (Vietnam and Operation DESERT STORM), the individual must have been wounded as a result of enemy action (direct or indirect).”
VIEWS OF THE COAST GUARD


On January 24, 2003, the Chief Counsel of the Coast Guard recommended that the Board deny the request​ed relief.  The Chief Counsel argued that there is insufficient evidence to support the applicant’s claim.  He noted that the PM1c’s statement “fails to establish that the injury was the result of enemy action.”


In a memorandum attached to the Chief Counsel’s advisory opinion, the Com​mander of the Coast Guard Per​sonnel Command (CGPC) pointed out that in April 1945, the U.S.S. L.S.T. was no longer participating in the invasion of Iwo Jima; it had moved on toward Okinawa.  He also stated the following:  

The record of the Applicant’s father indicates that he served his country with distinction and bravery during World War II, as did thousands of other members of the armed forces.  However, there is no entitlement to military decorations—they are conferred upon a person through the rec​om​mendations of others, based on their judgment and understanding of the award criteria.  But it is reasonable to expect that persons will be given the same consideration if others are recognized in similar circumstances.  I find no evidence that the Applicant’s father was not given this considera​tion.  Therefore, I find no injustice because there is a reasonable presump​tion that the Applicant’s father’s superiors made a fair determination not to recommend him for the Purple Heart.

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD

On February 3, 2003, the Chair sent a copy of the Coast Guard’s views to the applicant and invited him to respond within 15 days.  No response was received.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.  

2.
An application to the Board must be filed within three years of the day the applicant discovers the alleged error in his record. 10 U.S.C. § 1552(b). The applicant’s father was discharged in 1945 and knew or should have known that he had not received the Purple Heart at that time.  Therefore, although the applicant alleged that he did not know of the alleged error until May 2002, the Board finds that the appli​cation was filed more than 50 years after the statute of limitations expired.  Thus, it was untimely.

3.
Under 10 U.S.C. § 1552(b), the Board may waive the three-year statute of limitations if it is in the interest of justice to do so.  To determine whether it is in the interest of justice to waive the statute of limitations, the Board should consider the rea​sons for the delay and con​duct a cursory review of the merits of the case.  Allen v. Card, 799 F. Supp. 158, 164 (D.D.C. 1992).

4.
 The applicant provided no explanation for his father’s failure to request the correction earlier.  The record indicates that his father, Mr. P, inquired about his eli​gibility for various medals and ribbons in 1948.  However, the correspondence sug​gests that Mr. P never asked about his eligibility for a Purple Heart.  There is no explana​tion in the record as to why, if he thought he was eligible for the Purple Heart, he did not request one from the Coast Guard when he requested the other awards or why he did not timely file an application with this Board if he thought he had been unfairly denied a Purple Heart.


5.
The Board agrees with the Chief Counsel that there is no evidence in the applicant’s father’s military and medical records that he was ever wounded as a direct result of enemy action during World War II.  The statement of Mr. P on the form 180 and the statement of the PM1c indicate that at some point in February or April 1945, Mr. P’s finger was hurt quite badly when it was caught in a hatch door.  However, neither Mr. P nor the PM1c indicated that the injury was a direct result of enemy action.  Although the regu​lations were later changed so that wounds incurred as the indirect result of enemy action during the Vietnam War and Operation Desert Storm would qualify a member for the Purple Heart, the applicant has not proved that his father met the criterion for a Purple Heart during World War II under SECNAVINST 1650.1G.


6.
Accordingly, the Board finds no reason to waive the statute of limitations, and the applicant’s request should be denied.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application for correction of the military record of former Sea.1c xxxxxxxxx xxxxxxxxxxxxxxxxxxx, USCGR, is denied.








 Julia Andrews








 Christopher A. Cook




 Patrick Judd Murray

� During World War II, the Coast Guard functioned under the auspices of the Navy, pursuant to 14 U.S.C. §§ 1, 3.  The Coast Guard continued to function as part of the Navy until January 1, 1946.  Exec. Order No. 9666 (December 28, 1945).





