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[REDACTED]

[REDACTED]

[REDACTED]

[REDACTED]

                                                                                                     RE:  MV01000541
                                                                                                 [REDACTED] 
                                                                                                 [REDACTED] Towing Co., Inc.
                                                                                                 $750.00

Dear Mr. [REDACTED]:

The Commanding Officer, Coast Guard Hearing Office, Arlington, Virginia, has forwarded the file in Civil Penalty Case MV01000541, which includes your appeal on behalf of the owners of the [REDACTED].  The appeal is from the action of the Hearing Officer in assessing a penalty of $750.00 against [REDACTED] ([REDACTED]) under the authority of the Federal Water Pollution Control Act (FWPCA), as amended by the Oil Pollution Act of 1990, 33 USC 1321(b)(6)(A).  The assessment was based on the Hearing Officer’s finding that, in violation of 33 USC 1321(b)(3), #2 fuel oil, in a quantity that may be harmful, was discharged from the [REDACTED] into the waters of Boston Harbor on December 22, 2000.  The estimated seven gallons of #2 fuel oil that discharged caused one or more of the conditions specified in 40 CFR 110.3.

On appeal, you deny the violation and note that you “disagree” with the findings set forth in the Hearing Officer’s decision of March 7, 2002.  Specifically, you contend that “[t]he evidence of when the bolt to the injector repair occurred was not before the spill and [that] the hose could not reach the main deck to discharge over board.”  Your appeal is denied for the reasons described below.

It is the mandate of Congress, as expressed through the Federal Water Pollution Control Act, that there shall be no discharges of oil or hazardous material into or upon the waters of the United States.  The Act provides that a Class I administrative penalty of not more than $10,000.00 may be assessed against the owner, operator, or person in charge of any vessel or facility from which oil is discharged in prohibited quantities.  The penalty was increased to $11,000.00 by the Coast Guard’s Civil Money Penalties Inflation Adjustments Final Rule effective May 7, 1997.  It is not necessary to find intent or negligence, as the law prohibits any discharge of oil that may be harmful.  A discharge of any amount of oil that causes a film, sheen, or discoloration upon the surface of the water may be harmful and is prohibited.  

Before I begin, I believe a brief recitation of the facts of the case is in order.  At 8:45 a.m. on December 22, 2000, the Port Authority Police Department informed Coast Guard Marine Safety Office (MSO) Boston that a sheen of approximately 200 feet by 200 feet had been observed in Boston Harbor.  Shortly thereafter, a Coast Guard response team was dispatched to investigate the suspected oil spill.  

When Coast Guard investigators arrived at Piers Park, in East Boston, Massachusetts, they observed a “light sheen” on Boston Harbor similar in size to the sheen reported by the Port Authority Police Department.  Because pollution investigators were not initially able to ascertain the source of the sheen, they proceeded further inside the harbor.  When the investigators arrived at Pier 1, East Boston, they observed an additional sheen near berth 1.  While at Pier 1, the pollution investigators spoke with Mr. [REDACTED], Assistant Boston Harbor Master, who informed them that the [REDACTED] was a possible source of the discharge because it was presently undergoing engine repairs in the vicinity of Pier 1.  

When Coast Guard pollution inspectors boarded the [REDACTED], they observed a suction pump that was equipped with a suction hose, leading into the vessel’s bilge.  The Coast Guard’s report of the incident indicates that the hose was “noticed laying in a coiled position next to the pump.”  Shortly thereafter, the vessel’s operator informed the investigators that, earlier that morning, the vessel lost a bolt to its main engine’s injector and subsequently discharged approximately seven gallons of #2 fuel oil into its bilge.  The incident occurred during the vessel’s outbound transit from the Chelsea River, earlier that morning.  When pollution inspectors entered the vessel’s engine room, they observed several gallons of fuel in the bilge and that the engine was in the process of being repaired.  

Following the issuance of a Captain of the Port Order instructing several of [REDACTED]’s vessels to remain at Pier 1 to facilitate the Coast Guard’s inspection of the spill, bilge samples were taken from five vessels moored at Pier 1, including the [REDACTED].  Shortly thereafter, the samples were sent to the Coast Guard’s Marine Safety Laboratory, in Groton, Connecticut, for further analysis. At the Marine Safety Lab, the bilge samples were compared to the source sample using both Gas Chromatography and Gas Chromatography Mass-Spectromety.  The Coast Guard’s analysis revealed that the sample taken from the spill matched that obtained from the bilge of the [REDACTED] and the instant civil penalty case was initiated.  

I will now address the violation at issue.  As I noted above, you contend that the vessel’s repairs occurred after the instant spill, thereby implying that a discharge could only have occurred during the repairs.  Furthermore, you contend that [REDACTED] could not have committed the discharge at issue because the hose identified by the Coast Guard as a potential discharge source “could not reach the main deck to discharge over board.”  I am not persuaded by your assertions.  

The record clearly evidences that the Coast Guard Marine Safety Laboratory determined that the sample taken from the bilge of the [REDACTED] and the sample taken from Boston Harbor were derived from “a common source” and that any differences noted were attributable to weathering of the spilled oil.  Although it may be true that many vessels in a particular area use the same oil, when fuel oil mixes with oil already in a vessel’s fuel tank or bilge, it produces a virtual "fingerprint" of the oil.  The Coast Guard’s method of analysis of oil has been found to provide virtually identical fingerprints for oil samples derived from a “common source” after sample preparation.  Gas chromatography is one of four analytical methods used in Coast Guard oil analysis.  Because the four methods used produce independent results, the combined statistical reliability of the four methods is calculated to exceed 99%.  Therefore, the Coast Guard considers oil sample analysis reports to be reliable evidence of the source of an oil spill.  This view was echoed by a federal appeals court when it determined that, at least in a criminal case, gas chromatography analysis was a reliable means of matching oil samples.  United States  v. Distler, 671 F.2d 954 (6th Cir. 1981).

Although I agree with the Hearing Officer’s conclusion that results obtained from the Coast Guard’s Marine Safety Laboratory are not “always conclusive,” I, nonetheless, believe that you have not provided sufficient evidence to allow me to discount the Marine Safety Laboratory results at issue here.  You contend that the [REDACTED] did not undergo repairs until after the spill occurred and that the spill occurred at approximately 2:30 a.m., east of the vessel’s berth.  You seem to base this assertion on the fact that two pilots, Mr. [REDACTED] and Mr. [REDACTED], observed a “strong fuel odor” east of the [REDACTED]’s berth, in the vicinity of Logan Airport and the Boston Boatyard, a nearby marina.  Neither the time that the spill occurred nor the location of the vessel at that time that the spill was first reported convince me that the [REDACTED] was not the source of the instant discharge.  

First, [REDACTED] has acknowledged that the vessel traveled from its berth at Pier 1 to Revere terminal on Chelsea Creek, on the morning of the discharge.  While I acknowledge your assertion that a discharge could only have occurred while the vessel’s engine was not operational (while it was moored at its berth), I note that you have provided no evidence to support your assertion. Likewise, although you contend that the hose observed by the Coast Guard was not long enough to discharge bilge water overboard, as the Hearing Officer noted, you have not provided any evidence to support this assertion.  Therefore, based on the results of the Oil Sample Analysis and the fact that you have not provided sufficient evidence to support your assertions, I find substantial evidence in the record to allow me to conclude that the [REDACTED] was the source of the oil discharged into Boston Harbor on December 22, 2000.

Furthermore, under the facts of this case, I am certain that the Hearing Officer gave proper consideration to the criteria listed in 33 USC 1321(b)(8) prior to assessing a monetary civil penalty.  I have reviewed the record and have found no reason justifying further mitigation of the assessed penalty.  While the record evidences that a relatively small amount of #2 fuel oil was discharged into Boston Harbor, it also indicates that [REDACTED] was, most likely, aware of the discharge when it occurred and that it subsequently failed to both notify the Coast Guard of the discharge and to take responsibility for it.  Finally, it is apparent that the Hearing Officer considered [REDACTED]’s small business status when he reduced the original penalty assessed from $2,000.00 to $750.00.  Therefore, I find the penalty assessed by the Hearing Officer to be appropriate under the circumstances of this case.    

Accordingly, I find that there is substantial evidence in the record to support the Hearing Officer’s determination that the violation occurred and that [REDACTED] is the responsible party.  The Hearing Officer’s decision was neither arbitrary nor capricious and is hereby affirmed.     

In accordance with the regulations governing civil penalty proceedings, 33 CFR 1.07, this decision constitutes final agency action.  This decision does not address or decide any liability [REDACTED] may have for removal costs or damages, or any other costs arising from any discharge, or substantial threat of discharge, of oil involved in this case.  See generally, but not exclusively, 33 USC §§ 1321 et seq and 2701 et seq.  Payment of $750.00 by check or money order payable to the U.S. Coast Guard is due and should be remitted promptly, accompanied by a copy of this letter.  Payment should be directed to:

U.S. Coast Guard - Civil Penalties
P.O. Box 100160
Atlanta, GA  30384

Interest at the annual rate of 4.25% accrues from the date of this letter but will be waived if payment is received within 30 days.  In accordance with 33 USC 1321(b)(6)(H), if payment is not received in 30 days, in addition to the interest, an administrative charge of $12.00 per month for the cost of collecting the debt will be assessed.  Furthermore, if the debt remains unpaid for over 3 months, and for every 3 months thereafter, an additional quarterly nonpayment penalty of 20% of the aggregate amount of the assessed penalty and all accrued quarterly nonpayment penalties will be added to the debt, and [REDACTED] will be liable for all attorney’s fees incurred and all other costs of collection.

                                                                   Sincerely,


                                                  
        //S//


david j. kantor

Deputy Chief

Office of Maritime and International Law 

By direction of the Commandant

Copy:  Commanding Officer, Coast Guard Hearing Office

            Commanding Officer, Coast Guard Finance Center 

� EMBED Word.Picture.8  ���








PAGE  
4

[image: image2.wmf]_1106609439.doc
[image: image1.png]U.S. Department of
Homeland Security

United States
Coast Guard








