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[REDACTED]
June 25, 2003

Attn:  [REDACTED]

[REDACTED]

[REDACTED]

                                                                                                RE:  MV00003064


                                                                                            MV00004058
                                                                                            [REDACTED]
                                                                                            M/V [REDACTED]
                                                                                            $3,000.00

Dear Mr. [REDACTED]:

The Commanding Officer, Coast Guard Hearing Office, Arlington, Virginia, has forwarded the files in Civil Penalty Cases MV00003064 and MV00004058, which includes your consolidated appeal on behalf of the owner of the M/V [REDACTED].  The appeal is from the action of the Hearing Officer in assessing a $6,000.00 penalty for the following violation:

	Law/Regulation
	Nature of Violation
	Assessed Penalty

	46 USC 5103(a)
	Operation of a vessel without an assigned loadline.
	$3,000.00   MV00003064

$3,000.00   MV00004058


The violation was observed after the M/V [REDACTED] transited both Lake Ontario and Lake Erie without a valid loadline certificate or temporary certificate.  Civil Penalty Case MV00003064 was processed by Marine Safety Office (MSO) Buffalo following the vessel’s transit into Lake Ontario on July 23, 2000, via the Oswego Canal, and Civil Penalty Case MV00004058 was processed by MSO Cleveland after the vessel transited from the Welland Canal, across Lake Erie, to Ashtabula, Ohio.   

On appeal, you do not raise any specific issues.  However, you claim that the Hearing Officer's decision should “be eradicated or significantly reduced.”  In the interest of fairness, I have reviewed the files for substantial evidence to support the Hearing Officer's conclusions.  Your appeal is granted, in part, and denied, in part, for the reasons discussed below.

Since you do not deny that the M/V [REDACTED] transited Lake Ontario and Lake Erie in July and August, 2000, without a valid loadline certificate or temporary certificate, I find the violation proved.  Therefore, the sole issue remaining is whether further mitigation of the penalty assessed by the Hearing Officer is appropriate under the circumstances of the cases.  Upon a thorough review of the record, I believe that it is.  

On appeal, you rely on the reasons set forth in your affidavit to justify a further reduction of the penalty.  In addition to describing the form and structure of the [REDACTED] ([REDACTED]) and the vessel [REDACTED], your affidavit indicated that the vessel traveled to various ports on and around the Great Lakes in July and August of 2000.  You further asserted that, on August 4, 2000, Coast Guard boarding officers boarded the [REDACTED] and informed you that the vessel was required to have a loadline certificate while transiting the Great Lakes and that, by the end of that day, you had secured a temporary loadline certificate from the Coast Guard to enable the vessel to continue its voyage.  While you did not deny either of the violations in your affidavit, you nonetheless sought mitigation of the penalty preliminarily assessed by the Hearing Officer.  To that end, you asserted that you were “not aware until August 4, 2000 that…[the vessel was]…required to have a load line certificate for travel on the Great Lakes” and that you “immediately secured a Great Lakes load line certificate to bring…[your vessel]…in compliance” with Coast Guard regulations.”  You further noted that “the [REDACTED] is a non-profit charitable organization, funded solely by grants and donations…[and that]…[a]ny significant civil penalties for these violations would have a dramatic impact on…[your]…efforts to promote the musical arts.”  Finally, you insisted that the Coast Guard “need not be concerned about any future violations involving…[the [REDACTED]’s]…or the [REDACTED]” because you are “now well aware of the rules surrounding the need for a load line certificate on the Great Lakes” and because “[t]he [REDACTED] will be permanently moored in Pittsburgh, Pennsylvania.”  

The record evidences that the Hearing Officer considered your request for mitigation when he reduced the total penalty assessed from $16,000.00 to $6,000.00.  To that end, in his final decision letter dated July 19, 2002, the Hearing Officer noted that he considered each of the points raised in your affidavit when he assessed the $6,000.00 penalty at issue.  At the same time, the Hearing Officer noted that, although you may not have been aware of the loadline requirements in the Great Lakes, by virtue of your transit of the Lakes, you had “an obligation to familiarize…[yourself]…with applicable regulations.”  In assessing the penalty, the Hearing Officer further noted not only that [REDACTED] had “prior load line violations in prior years,” but also that he was “cognizant” of the fact that the [REDACTED] is a non-profit organization.  Although the record does not indicate that the Hearing Officer erred in assessing the $6,000.00 penalty at issue, given the fact that the M/V [REDACTED] will be permanently docked in Pittsburgh, Pennsylvania, and because of [REDACTED]’s status as a non-profit organization, I will reduce the penalty to $3,000.00.   

Accordingly, I find that there is substantial evidence in the record to support the Hearing Officer’s determination that the violation occurred and that [REDACTED] is the responsible party.  The Hearing Officer’s decision was neither arbitrary nor capricious and is hereby affirmed.  For the reasons discussed above, I find a $3,000.00 penalty, rather than the $6,000.00 assessed by the Hearing Officer, or $16,500.00 maximum permitted by statute appropriate in light of the circumstances of the case.   

In accordance with the regulations governing civil penalty proceedings, 33 CFR 1.07, this decision constitutes final agency action.  Payment of $3,000.00 by check or money order payable to the U.S. Coast Guard is due and should be remitted promptly, accompanied by a copy of this letter.  Send your payment to:

U.S. Coast Guard - Civil Penalties
P.O. Box 100160
Atlanta, GA  30384

Payments received within 30 days will not accrue interest.  However, interest at the annual rate of 4.25% accrues from the date of this letter if payment is not received within 30 days.  Payments received after 30 days will be assessed an administrative charge of $12.00 per month for the cost of collecting the debt.  If the debt remains unpaid for over 90 days, a 6% per annum late payment penalty will be assessed on the balance of the debt, the accrued interest, and administrative costs.


                                                             Sincerely,












     //S//


david j. kantor

Deputy Chief,

Office of Maritime and International Law 

By direction of the Commandant

Copy:  Commanding Officer, Coast Guard Hearing Office 
            Commanding Officer, Coast Guard Finance Center 
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