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DEPARTMENT OF HOMELAND SECURITY

BOARD FOR CORRECTION OF MILITARY RECORDS

Application for Correction of

the Coast Guard Record of:

                                                                                     BCMR Docket No. 2003-063

Xxxxxxxxxxxxxxxxxx

  xxxxxxxxxxxxxxxx

FINAL DECISION

GARMON, Attorney-Advisor:


This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on April 7, 2003 upon the BCMR’s receipt of the applicant’s request for correction.


This final decision, dated January 22, 2004, is signed by the three duly appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST 

The applicant, a former fireman apprentice (FA) (pay grade E-2), asked that the Board correct his December 14, 1982 discharge form (DD form 214) by upgrading his reenlistment (RE) code from RE-4 (not eligible for reenlistment) to “anything that would allow [him] to re-enter the military.”  

APPLICANT’S ALLEGATIONS

The applicant alleged that before he was separated from the Coast Guard, his chain of command counseled him that he would be able to re-enter active duty in any branch of the Armed Forces, with the exception of the Coast Guard.  He alleged that based on the counseling he received, he elected to be discharged “for convenience of the government” due to the drawdown in force in effect at the time of his separation.  

The applicant stated that since his separation from the Coast Guard, he has completed nursing school and wishes to pursue a commission with the United States Army.  He alleged that in February of 2002, he tried to re-enter the military but was informed that his current RE code permanently disqualified him from reenlisting.  He urged the Board to find that he is entitled to an upgraded RE code so he “can better serve [his] country.”  

SUMMARY OF THE APPLICANT’S RECORD

On November 17, 1980, at the age of 18, the applicant enlisted in the Coast Guard as a seaman recruit.  Upon completing recruit training in January of 1981, the applicant was advanced to a fireman apprentice and transferred to his first Coast Guard cutter.  

On December 17, 1981, the Coast Guard released a general announcement regarding a personnel reduction in force (RIF) program due to budgetary constraints.  One of the criteria and procedures for implementing the RIF provided that any member who in his or her current enlistment, received an average of 3.2 or less in proficiency or leadership marks, or a 3.8 or less in conduct marks could be recommended for discharge.  It was further provided that members who were selected for discharge under the RIF were to be separated with an LCC (Reduction in Force (RIF)) separator code and an RE-1 (eligible for reenlistment) or RE-4 reenlistment code, “as appropriate.”

On April 22, 1982, the applicant was counseled about his below average performance during the previous three months.  A negative page 7 entry was made stating that he was counseled that “if this kind of performance continues he will be a candidate for the RIF Program.”  The page 7 also states that he was counseled on how to perform in a satisfactory manner.

On September 2, 1982, a negative page 7 entry was made in the applicant’s record on his creating “a disturbance on the mess deck … requiring the attention and supervision of the JOOD [Junior Officer of the Deck] ….”

On September 8, 1982, a negative page 7 entry was made in the applicant’s record on his being “chased back aboard the ship by the police” … who requested that the applicant “be held until he sobered up.”  

On September 13, 1982, a negative page 7 entry was made in the applicant’s record stating that he showed poor judgment and lack of initiative by being absent from his cutter without authorization for approximately two days after a cadet event.  The entry stated that “[t]hrough a clerical error[,] orders had not been received directing [the applicant] when to report, however a reasonable man attempting to fulfill his obligations could have easily determined the ETA of the ship.”  He received counseling, and the unauthorized absence charges brought against him were dismissed.

On October 8, 1982, the applicant received non-judicial punishment (NJP) from his commanding officer (CO) for “spill[ing] koolaid on the mess deck of … [his assigned cutter]” and not cleaning up the spill.  As punishment, the applicant received a three-month suspended 14-day confinement, a one-month forfeiture of $50.00 in pay, and extra duties for 10 days.  A court memorandum was entered in his record to document the receipt of NJP.  

On October 25, 1982, the applicant was counseled on his “poor appearance and the necessity to develop maturity and responsibility.”  A negative page 7 entry was made in his record stating that “[h]is appearance for [July 23 through September 30, 1982] was rated worst on the ship” and that he had “several instances of causing damage or a disturbance while drunk.”  


On October 29, 1982, the applicant was formally notified that pursuant to Article 12-B-12(a)(1) of the Personnel Manual, his CO had initiated action to discharge him because his average marks over the last 18 months failed to meet retention requirements prescribed in the RIF program.  The CO also notified him that he was being recommended for an honorable discharge and that he had the right to submit a statement on his own behalf which disagreed with the CO’s recommendation.  On the same day, the applicant signed a statement acknowledging the notification.


On November 9, 1982, the CO informed the District Commander that he was recommending that the applicant be discharged in accordance with the provisions of the RIF program.  The CO submitted the applicant’s second endorsement, dated November 9, 1982, which indicated that he waived his right to submit a statement and did not object to being discharged.  Although the duplicate (onionskin paper) copy of the applicant’s endorsement does not reflect his signature, the record contains no evidence that he submitted a statement on his own behalf.  


On November 15, 1982, the District Commander ordered that the applicant be discharged on December 12, 1982 by reason of “demobilization or reduction in authorized strength under Article 12-B-12(a)(1) of the Personnel Manual,” with a separation code of LCC and either an RE-1 or RE-4 reenlistment code, as deemed appropriate by the CO.  


On December 14, 1982, the applicant was honorably discharged with a LCC separation code, an RE-4 reenlistment code, and “Convenience of the Government” as the narrative reason for separation.  At the time of his separation, the applicant was serving in pay grade E-2 and was credited with 2 years and 28 days of active duty service.  

VIEWS OF THE COAST GUARD

On August 20, 2003, the Chief Counsel of the Coast Guard provided comments to the Board.  He attached to his advisory opinion a memorandum on the case prepared by Coast Guard Personnel Command (CGPC).  In concurring with CGPC’s analysis, the Chief Counsel recommended that the Board grant relief.  


The Chief Counsel argued that the Coast Guard committed no error by discharging the applicant with an RE-4 code.  He contended that notwithstanding the provisions of the SPD code manual, which authorized only an RE-1 (eligible for reenlistment) or an RE-R1 (recommended for preferred reenlistment) code, the Coast Guard’s use of the RE-4 code was proper because the RIF program was based on performance.  He asserted that because the applicant’s average proficiency mark was below the minimum established by the provisions of the RIF and the record shows that he was “clearly a burden to his command and shipmates” due to his “lack of maturity,” the applicant’s discharge was reasonable and proper.  He asserted that the applicant’s record fails to show any evidence that he objected to being discharged from the Coast Guard when he received notification and was given the opportunity to do so.  He also noted that the applicant provided no evidence in support of his allegation of being counseled that he would be able to reenlist in the Armed Forces at a later date.  


The Chief Counsel stated, however that despite his belief that the applicant’s separation from the Coast Guard was proper, “none of the documented incidents taken separately were particularly serious.”  He asserted that “it appears that over the years, the [a]pplicant may have overcome the traits that led to his separation,” in that he has successfully educated himself in pursuit of a chosen vocation.  He asserted that the applicant may be better prepared today to “successfully contribute to the common defense of his country in a way he was obviously ill prepared to do at age 18.”  Therefore, the Chief Counsel recommended that the applicant’s RE code be changed to an RE-3Y (unsatisfactory performance).  He asserted that by assigning the applicant an RE-3Y code, instead of an RE-1 which entirely excuses his actions during his service with the Coast Guard, the applicant would be required to fully document and demonstrate that he has overcome and resolved the behaviors that led to his separation from the Coast Guard prior to reenlisting.  

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD

On August 25, 2003, the Chair sent a copy of the views of the Coast Guard to the applicant and invited him to respond within 30 days.  On September 22, 2003, he responded by stating that he had no objection to the Coast Guard’s recommendation and that he looked forward to serving his country in a more positive way.  

APPLICABLE LAW

Personnel Manual (COMDTINST M1000.6A)

Article 12-B-5 of the Personnel Manual in effect in 1982 set forth the procedures for processing personnel not eligible for reenlistment.  Article 12-B-5-(b) provided that “a member with les than 8 years of total active and/or reserve military service shall be fully informed of the reasons for not being eligible for reenlistment and that a written appeal may be submitted via the chain of command to the Commandant (G-PE) within 15 days of notification.  …  The member shall be required to sign a statement on page 7 of the service record acknowledging this notification.”

ALDIST 438/81

Due to budgetary constraints during the remainder of fiscal year 1982 and 1983, ALDIST 438/81, dated December 17, 1981, provided procedures for reduction in force procedures of enlisted personnel.  It announced that an enlisted members meeting the following criteria could be recommended by their COs for involuntary discharge:

Personnel whose proficiency or leadership marks have averaged 3.2 or less or whose conduct marks have averaged 3.8 or less for the last 18 months shall be discharged not later than 30 days after approval of the discharge [in accordance with] Article 12-B-12 (A)(1) of [the Personnel Manual].  Such individuals are authorized the type of discharge to which entitled.  Separation code LCC and reenlistment codes RE1 or RE4, as appropriate, will be assigned as direct by the approving authority.  Article 12-B-5 and all other portions of [the Personnel Manual] which may be in conflict with this directive are temporarily suspended.

ALDIST 438/81 further provided for the temporary suspension of Article 12-B-5 and “all other portions of [the Personnel Manual] which may be in conflict with the directive.  The ALDIST noted that the under the RIF procedures, members “who have contributed the least to the service by their performance” should be discharged first.  

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submission, and appli​cable law:


1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.


2.
Under 10 U.S.C § 1552 (b), an application must be filed with the Board within three years of the date the alleged error or injustice was discovered or should have been discovered.  Although the applicant was discharged from the Coast Guard on December 14, 1982, he filed for correction more than twenty years later on February 13, 2003.  The alleged error should have been discovered in December 1982, when he signed and received his discharge papers.  Thus, his application is untimely.  


3.
Failure to file within three years may be excused by the Board, however, if it finds it would be in the interest of justice to do so.  The interest of justice is determined by taking into consideration the reasons for the delay and the likelihood of success on the merits of the claim.  See Dickson v. Secretary of Defense, 68 F.3d 1396 (D.D.C. 1995).  The Board’s regulations state that “[i]f an application is untimely, the applicant shall set forth reasons in the application why its acceptance is in the interest of justice.  An untimely application shall be denied unless the finds that sufficient evidence has been presented to warrant a finding that it would be in the interest of justice to excuse the failure to file timely.”  33 C.F.R. § 52.22.  While the applicant’s explanation that he only recently discovered the effect of his reenlistment code is not very persuasive, a cursory review of the merits indicates that the applicant has presented sufficient evidence to show that he has suffered an injustice.  Therefore, the Board finds that it is in the interest of justice to waive the statute of limitations in this case.  


4.
The applicant requested that the Board upgrade his reenlistment code from an RE-4.  The record indicates that the applicant was experiencing a number of difficulties in adapting to the demands of active duty at sea in the Coast Guard.  Based on the proficiency marks he received on his May through December 1982 evaluations, which averaged below 3.2, the applicant became a candidate for discharge under the RIF procedures in ALDIST 438/81.  Moreover, at the time of his discharge, the applicant’s performance, as documented by several adverse page 7 entries in his record, was unsatisfactory.  Consequently, the Coast Guard did not commit an error by discharging the applicant with an RE-4 reenlistment code under ALDIST 438/81.


5.
However, the Board agrees with the Chief Counsel that the applicant’s assignment of an RE-4 reenlistment code works an injustice upon him.  According to the Chief Counsel, “none of the documented incidents taken separately were particularly serious.”  Moreover, the record indicates that the applicant’s poor performance was to some extent due to his lack of maturity.  Nevertheless, based upon his willingness to serve again in the Armed Forces and the steps he has taken in establishing a vocation therein, the applicant should be afforded the opportunity to prove that he has overcome the problems associated with his immaturity from over twenty years ago.  Consequently, the Board agrees with the Chief Counsel that the applicant’s DD form 214 should be corrected to show that he received an RE-3Y reenlistment code.  


6.
Accordingly, the applicant’s request should be granted in accordance with finding five.  

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER


The application of (former) xxxxxxxxxxxxxxxxxx, USCG, for the correction of his military record is granted as follows:  


Block 27 on his DD form 214 shall be corrected to show that he received the reenlistment code RE-3Y.


The Coast Guard shall issue the applicant a new DD form 214 with this correction made in the original (not by hand and not by issuing a DD form 215).


No other relief is granted.







 Stephen H. Barber







 Harold C. Davis, M.D.







 Dorothy J. Ulmer




