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DEPARTMENT OF HOMELAND SECURITY

BOARD FOR CORRECTION OF MILITARY RECORDS

__________________________________________________________                                                              

Application for Correction          
of Coast Guard Record of:                    

                                                                                                 BCMR Docket      
  
                                                                 No. 2003-073

__________________________________________________________

FINAL DECISION                                                                                    

Ulmer, Chair:


This is a proceeding under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  It was docketed on May 5, 2003, upon the BCMR’s receipt of the applicant's complete application for the correction of his military record. 


This final decision, dated December 18, 2003, is signed by the three duly appointed members who were designated to serve as the Board in this case. 
RELIEF REQUESTED 


The applicant asked the Board to correct his DD Form 214 (Certificate of Discharge or Release from Active Duty) to show that he earned the Sea Service Ribbon
, the Cutterman's insignia
 (also referred to as a Cutterman's Pin), and the Meritorious Unit Commendation Award
.  He further requested that the Board upgrade his RE-4 (not eligible for reenlistment) reenlistment code to RE-1 (recommended for reenlistment).  


The applicant enlisted in the Coast Guard on July 21, 1986.  He was honorably discharged on March 4, 1988, by reason of unsuitability, with a JMB (personality disorder) separation code and an RE-4 reenlistment code. He served one year, seven months, and 14 days on active duty.


The applicant alleged that he earned the awards while on a Coast Guard cutter from October 1986 until March 1988.  He stated that he discovered the alleged errors on the date of his discharge in 1988.  He also stated that it is in the interest of justice to waive the statute of limitations in this case because he "wishes to serve in the Naval Reserve as a nurse.  [He has] been a police officer & correctional officer since [his] discharge.  [He] feels [his] reenlistment status is unjust."


The applicant submitted two letters from civilian acquaintances, each attesting to his good character.  One recommended him for enlistment in the Naval Reserve and the other recommended him for employment. 

EXCERPTS FROM RECORD


On July 21, 1986, the applicant enlisted the Coast Guard.


On January 11, 1987, the applicant was punished at captain's mast (under Article 15 of the Uniform Code of Military Justice (UCMJ)) for failure to obey an order or regulation.  


On January 15, 1987, the applicant was punished at captain's mast for being absent from his appointed place of duty without permission.


On January 23, 1987, the applicant was punished at captain's mast for unauthorized absence and dereliction of duty.


On April 12, 1987, the applicant was punished at captain's mast for missing ship's movement.


On May 10, 1987, the applicant was punished at captain's mast for unauthorized absence.  


On November 3, 1987, the applicant's command referred him to Dr. B of the mental services staff of an Air Force hospital.  The command's provisional diagnosis was "atypical, mixed personality disorder."  


On December 3, 1987, after a psychological evaluation, Dr. B diagnosed the applicant as suffering from "attention deficit disorder" and "atypical personality disorder."  His assessments and recommendations were as follows:

a.  [The applicant] exhibits a character and behavior disorder considered also as a character defect which is manifested by maladaptive behavioral patterns that may cause significant conflict within his . . . environment.

b.  [The applicant] was found free from Mental Disease or Mental Defect and has the mental capacity to understand the nature and probable consequences of all his  . . . acts.  He . . . possesses sufficient mental capacity to understand the nature of any proceedings against him . . . and to intelligently cooperate in his . . . defense, if applicable. 

  *

*

*

e.  Administrative action/separation, if any, is to be taken at the discretion of the individual's commanding officer.  

5.  Remarks:  Strongly recommend expeditious administrative separation thru (sic) the appropriate administrative regulations.


On December 22, 1987, the applicant’s commanding officer (CO) notified the applicant that he had initiated discharge proceedings against him and that he was recommending that the applicant receive an honorable discharge.    He further notified the applicant that he could submit a statement in his own behalf.  On December 22, 1987, the applicant, by signature, acknowledged the notification of the proposed discharge, the right to consult with a lawyer, and the right to submit a statement in his own behalf, which he waived.  


On January 19, 1988, the applicant's CO recommended that the Commandant discharge the applicant from the Coast Guard due to unsuitability (Personality disorder).  


On February 10, 1988, the Commandant ordered the applicant discharged from the Coast Guard due to unsuitability, with a JMB separation code, but no direction was given with respect to the reenlistment code.  


On March 4, 1988, the applicant was discharged from the Coast Guard with a JMB (unsuitability - personality disorder) separation code and a RE-4 reenlistment code.  

VIEWS OF THE COAST GUARD


On September 16, 2003, the Board received an advisory opinion from the Chief Counsel of the Coast Guard.  He recommended that relief be denied to the applicant beyond that already granted to him. The Coast Guard determined that the applicant was entitled to the Sea Service Ribbon and has issued a DD Form 215 (Correction to DD Form 214) listing this award.  The DD Form 215 was mailed to the applicant on September 10, 2003.


In recommending denial of the remainder of the applicant's request, the Chief Counsel argued that the application was untimely.  He stated that applications for correction must be filed within three years of the date the alleged error or injustice was, or should have been, discovered.  33 CFR § 52.22.   The Chief Counsel said that the Board may still consider the application, however, if the applicant provides sufficient evidence to warrant a finding that it would be in the interest of justice to excuse the failure to file timely.  As the Chief Counsel pointed out, in determining whether it is in the interest of justice to waive the statute of limitations, the Board should consider the reasons for the delay as well as the likelihood of the applicant's success on the merits of his claim.   

In this case, the Chief Counsel noted that the applicant admitted on his DD Form 149 that he discovered the alleged error on the date his discharge, but did not provide a compelling reason for not filing his application sooner.  Also, the Chief Counsel argued that the statute of limitations should not be waived in this case because there is very little likelihood that the applicant will prevail on the merits of his claim.   In this regard the Chief Counsel offered the following:

(1) Applicant offered no evidence to support his claim that the Coast Guard failed to properly credit him for three awards.

(2) Applicant offered no evidence to support his claim that the Coast Guard erred in assigning him the reenlistment code it did.  The two letters of recommendation enclosed with his application are irrelevant and do not speak to the reenlistment code issue at all.

(3) Absent strong evidence to the contrary, government officials are presumed to have carried out their duties correctly, lawfully, and in good faith.  Arens v. United States, 969 F.2d 1034, 1037 (1992)  . . . Moreover applicant bears the burden of proving error.  33 C.F.R. § 52.24.  Here, applicant offers no evidence that the Coast Guard committed and error or injustice.  To the contrary, the record shows that Applicant is not entitled to the additional awards he claims and that he was an exceptionally poor performer whose performance warranted the reenlistment code assigned by his command.     


The Chief Counsel attached a memorandum from the Commander, Coast Guard Personnel Command, as Enclosure (1) to the advisory opinion.  He stated that he adopted the facts and analysis provided by CGPC and asked the Board to accept them as part of the advisory opinion.  CGPC stated that the applicant was not entitled to the Cutterman's Insignia or the Meritorious Unit Commendation.   CGPC offered the following.

Per Personnel Manual (PERSMAN) . . . Chapter 6.C.2.b., to be qualified for a temporary Cutterman's Pin a member must be qualified in their assigned billet and have 6 months of sea time.  Entitlement to wear the [temporary] Cutterman's Pin is rescinded once the member leaves the ship.  To be entitled to a permanent Cutterman's Pin, a member must have 5 years sea time and be qualified in their assigned billet.  Applicant was entitled to the temporary Cutterman's Pin, assuming he was fully qualified for his assigned billet while he was assigned to a ship, however, he was not entitled to the permanent Cutterman's Pin.  

September 9, 2003:  Per letter . . . from the Coast Guard Medals and Awards Section, a review of the applicant's entire record was conducted to determine applicant's entitlement to the Meritorious Unit Commendation as listed in Applicant's BCMR request.  The response from the Medals and Awards Section stated that there is no document that confirms applicant's entitlement to the Meritorious Unit Commendation.  The Applicant served on board [a cutter] from January 1987 to March 1988.  There was no Meritorious Unit Commendation awarded during this period.


CGPC stated that the RE-4 reenlistment code was appropriate, particularly in light of the fact that the Commandant did not assign the RE-3G reenlistment code upon directing the applicant's discharge from the Coast Guard. He stated that he believed that the RE-4 reenlistment code was reasonable and appropriate based on the applicant's repeated infractions and poor performance.

APPLICANT’S RESPONSE TO COAST GUARD VIEWS


On September 22, 2003, the Board sent a copy of the views of the Coast Guard to the applicant together with an invitation for him to submit a response within 30 days. No response was received from the applicant.

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the submissions of the applicant and the Coast Guard, the military record of the applicant, and applicable law:


1. The BCMR has jurisdiction of the case pursuant to section 1552 of title 10, United States Code.  The application  was not timely. 


2. To be timely, an application for correction must be filed within three years of the date the alleged error or injustice was, or should have been, discovered.  See 10 U.S.C. § 1552, 33 CFR  § 52.22.  The Board can excuse the failure to file timely if it finds that it is in the interest of justice to do so.  In making such a determination, the Board should consider the length of the delay, the reasons (or lack thereof) for the delay, and the likelihood of success on the merits of the claim.   See Dickson v. Secretary of Defense, 68 F.3d 1396  (D.C. Cir. 1995).


3.   The applicant stated that he discovered the alleged errors at the time of his discharge in 1988.  Therefore, he should have filed his BCMR application within three years of that date.  In addition, he does not provide a persuasive reason for waiting approximately 14 years before filing a BCMR application.   He simply states that he now wants to join the Naval Reserve.

 
4.   With respect to the merits of the applicant's claim, the Board finds that he is unlikely to prevail.  There is no evidence in the record, and the applicant has presented none, which shows that he ever completed the necessary Personnel Qualifications Standards for the Cutterman's insignia or that he was ever certified by his commanding officer as eligible to wear the pin, as required by Article 6.C.2. of the Personnel Manual.  Therefore, based on the evidence of record, the applicant is not likely to succeed on his claim for a Cutterman's pin.  


5. There is no evidence in the record, and the applicant has presented none, which shows that the applicant was entitled to a Meritorious Unit Commendation award.  The Head of the Medals and Award Branch of CGPC stated that there was no Meritorious Unit Commendation Medal awarded to the cutter to which the applicant was assigned from January 1987 to March 1988.  The applicant has presented nothing to rebut this assertion, except for his allegation that he was entitled to the award.  Based on the evidence of record, the Board finds that there is no likelihood that the applicant will prevail on the merits with respect to this claim.


6.  In addition, it is not likely that the applicant will be successful on having his reenlistment code upgraded from RE-4 to RE-1.   Chapter 2 of Commandant Instruction 1900.4B (Preparation and Distribution of Release or Discharge from Active Duty (DD Form 214)), in effect at the time of the applicant's discharge, authorized an RE-4 reenlistment code for an unsuitability/personality discharge.  It also authorized an RE-3G (eligible for reenlistment except for disqualifying factor: personality disorder) reenlistment code but only when directed by the Commandant. The Commandant did not direct an RE-3G reenlistment code when he directed the applicant's discharge in 1988.   Moreover, the applicant's military record supports the RE-4 reenlistment code.  He was punished at captain's mast five times between January 11, 1987 and March 4, 1988, for unauthorized absences, missing ship's movement, dereliction of duty, and failure to obey an order.  Based on these instances of misconduct, the RE-4 reenlistment code was justified.  The applicant has not presented any evidence, except for his own statement, to prove that the RE-4 reenlistment code was in error or unjust.  


7.  Based on the length of the delay, the lack of a persuasive reason for not filing his application sooner, and the probable lack of success on the merits of his claim, the Board finds it not in the interest of justice to waive the statute of limitations in this case.  


8.  Accordingly, the applicant's request for relief beyond that already administratively granted by the Coast Guard should be denied.  


9.  The Coast Guard has administratively corrected the applicant's record to show that he earned the Sea Service ribbon while in the Coast Guard.  (Service aboard a cutter/ship for a 12-month period is the only requirement for this award.)  This was an administrative correction for which there is no statute of limitations. The Coast Guard's administrative correction in no way affects the Board's authority to apply its three-year statute of limitations to the applicant's other allegations.  

ORDER

The application xxxxxxxxxxxxxxxxxxx, USCG, for correction of the military record of former is denied.







 Julia Andrews






 George J. Jordan







 Kathryn Sinniger

�   Article 5.B.21. of the Medals and Awards Manual states that member who satisfactorily complete a minimum of 12 months of cumulative sea duty are eligible to receive the award.  


 


�  Article 6.C.2. of the Personnel Manual states that entitlement to wear the insignia represents an individual's desire to pursue a seagoing career; and is based on the successful completion of specific Personnel Qualification Standards (PQS), or unit job Qualification Requirements (JQR) where no fleet PQS exists."





	Article 6.C.2.b. states that personnel permanently assigned to sea duty may wear the insignia while so assigned, upon completion of at least six months of continuous satisfactory service aboard such cutter and having been certified by their commanding officer.  It further states that upon completion of each tour afloat, the insignia shall be removed from the uniform except when thecumulative total of sea duty exceeds five years. 


 


�   Article 3.B.5. of the Medals and Awards Manual states that the Meritorious Unit Commendation is awarded by the Commandant to any Coast Guard unit which has distinguished itself by valorous or meritorious achievement or service in support of Coast Guard operations not involving combat which renders the unit outstanding as compared to other units performing similar service.  Article 3.A.5. states that personnel present at the unit for at least 50 percent of the ward period are eligible to receive it.   






