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FINAL DECISION

ANDREWS, Deputy Chair:

This proceeding was conducted according to the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The applica​tion was dock​et​ed on June 9, 2003, upon receipt of the applicant’s application and medical records.


This final decision, dated March 25, 2004, is signed by the three duly appoint​ed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS


The applicant, who is currently on the Temporary Disability Retired List (TDRL) with a 30% disability rating for post traumatic stress disorder (PTSD), asked the Board to correct the report of his December 8, 2000 Formal Physical Evaluation Board (FPEB) by increasing his rating for PTSD to 70% and by adding the following medical con​di​tions, with appropriate disability ratings:  fibro​myalgia, hypertension, right shoulder con​​dition, right middle finger injury, bronchial asthma, and major depression.  

The applicant supported his allegations of error by pointing out that the Depart​ment of Veterans’ Affairs (DVA) has assigned him a 70% disability rating for PTSD.  In addition, he pointed out that when he was hospitalized prior to his temporary retire​ment, his Global Assessment of Functioning (GAF)
 was rated as 41-50; that his GAF was determined to be 50 on November 5, 2000, just before the FPEB; and that it was rated as 51-60 at the time of his separation.


The applicant stated that on November 17, 2000, a Navy doctor told him that he might have fibromyalgia and ordered a rheumatological eval​u​ation, which was per​formed on December 11, 2000, after the applicant’s FPEB.  He stated that the specialist who performed that evaluation diagnosed him with fibromyalgia.  The applicant stated that, although his attorney informed the FPEB of the pending evaluation and suspected diagnosis, the FPEB did not include the diagnosis in its report.

SUMMARY OF THE RECORD

On July 27, 1987, the applicant enlisted in the Coast Guard.  The report of his pre-enlistment physical examination dated June 29, 1987, shows that he was in good health.  The applicant reported no history of any medical problem.

Beginning in September 1988, the applicant was periodically treated for prob​lems with his right big toenail, including tinea unguium (athlete’s foot), until his sepa​ration from the Coast Guard in 2001.

On April 13, 1990, the applicant’s right middle finger was injured when it got smashed between some equipment and a boat.  The doctor diagnosed a contusion and ordered treatment with a splint, ice, elevation, and Tylenol.

In the 1990s and until his placement on the TDRL, the applicant was regularly treated for respiratory prob​lems and received diagnoses of asthma and rhinitis. 

In 1992 or 1993, the applicant was admitted to an Army hospital for two days, apparently because of stress and anxiety.
  On a Report of Medical History for the appli​cant’s quadrennial physical examination in 1992, he reported a history of allergic rhini​tis and of “get[ting] nervous in a stressful situation.”  He was found fit for duty.

In April 1998, the applicant sought help for insomnia, which he stated had been a problem for two or three years.  He reported having racing thoughts about his work —which was search and rescue—and other aspects of his life when he was trying to sleep.  In June 1998, a polysomnographic study showed a normal sleep pattern.

On a Report of Medical History for the applicant’s quadrennial physical exami​na​tion in September 1998, he reported a history of asthma and of frequent trouble sleeping.  He was found to be fit for duty.

On April 19, 1999, the applicant sought counseling.  A social worker reported that “he is burned out from his job managing people at a very busy CG station.  He recently found himself unable to quickly recover from rescuing dead people. …  He is finding it almost impossible to concentrate to do the necessary studying to pass the test.”  She diagnosed him with PTSD with anxiety and depression and recommended that he continue counseling, which he did.  On October 19, 1999, the applicant reported that he still suffered from anxiety, stress, and insomnia.  

On January 27, 2000,  the applicant sought help for symptoms of stress, including headaches, tightness in his throat and chest, slurred speech, lightheadedness, fatigue, poor concentration, forgetfulness, insomnia, nightmares, depression, anxiety, “flight of ideas,” and feeling out of control of his emotions.  He reported that his symptoms had worsened since April 1999.  Psychological testing done on January 28, 2000, indicated that the applicant had symptoms of anxiety, PTSD, and mild depression.

In February 2000, the applicant continued to complain of anxiety and depression. He told his command that he did not think he could return to his duties as a boat​swain’s mate first class (BM1).  He was put on leave and advised to call the doctor if he had any thought of harming himself.  

On February 24, 2000, the applicant was advised that he would likely be evalu​ated by a medical board since he had stated that he could not return to sea duty.  The next day, he went to an emergency room and was admitted to the psychiatric ward because of a “suicidal ideation with intent” and “inability to contract for safety.”  The applicant reported becoming increasingly preoccupied by past traumatic events on the job.  He also reported feeling great anxiety before and during rescue missions.  He stated that he could never take a boat into the surf again and thought that he had PTSD, whose symp​toms he knew because he had been part of a Critical Incident Stress Debrief​ing Team.

Because of the applicant’s statements, his command began preparing to separate him from the Coast Guard.  On March 9, 2000, the applicant underwent a physical examination to determine if he was fit for separation.  On the Report of Medical History that he completed for the examination, the applicant reported that he had suffered from headaches, dizziness, eye trouble, hay fever, asthma, shortness of breath, chest pain or pressure, heart palpitations, high blood pressure, seasickness, insomnia, depression or excessive worry, and loss of memory.  Many of these symptoms he attributed to PTSD.  The examining physician noted his asthma, depression, and anxiety but found him fit for duty or separation.  However, an Initial Medical Board (IMB) was ordered.

The applicant’s psychologist at the hospital reported that his suitability for con​tinued military service was “very poor” since further service would likely increase his symptoms of PTSD, which could cause self-harm.  He also reported that the applicant could be a danger to his crewmates.  Both he and the attending psychia​trist recom​mended that the applicant be separated from the service.  Their evaluations resulted in the following diagnoses upon his release from the hospital on March 14, 2000:

Axis I:
309.81  Posttraumatic Stress Disorder


309.28  Adjustment Disorder with Mixed Anxiety and Depressed Mood (related to recent marital problems)

Axis II:
301.9  Personality Disorder NOS [not otherwise specified], with Narcissistic, Compulsive, and Dependent Traits

Axis III:
 None.

Axis IV:
 Stressors include:  marital problems, difficult work conditions, threat of job loss if separated from the Coast Guard due to current problems

Axis V:
GAF upon admission = 41-50 (serious symptoms and difficulty functioning)


GAF upon release = 51-60 (moderate symptoms and difficulty functioning) 

The first report of the IMB, dated March 14, 2000, was consistent with the doc​tors’ reports.  The IMB diagnosed the applicant with PTSD and a personality dis​order NOS and found it unlikely that he would ever be fit or suitable for active duty.

Following his release from the hospital and until his separation from the service, the applicant continued to suffer symptoms of PTSD and to attend counseling sessions.

On May 15, 2000, the applicant complained of dizziness and weakness in his legs and hands.  He stated that these symptoms had been occurring for four or five months.  He was referred to a neurologist. 

On May 31, 2000, the IMB issued a revised version of its report, noting that the applicant’s PTSD had been incurred while he was in the service and that the personality disorder NOS had existed prior to his enlistment.  The IMB referred the applicant’s case to the Central Physical Evaluation Board (CPEB).  On June 6, 2000, the applicant acknowledged receipt of the IMB report and indicated that he would submit a rebuttal.  

On June 9, 2000, the applicant sought treatment for a painful lump in his right testicle.  It was diagnosed as epididymitis with orhitis (inflammation of the vas deferens and testes).

On June 14, 2000, the applicant submitted a rebuttal to the IMB’s report.  He agreed with much of the report but alleged that there was no evidence that his per​son​ality disorder existed prior to enlistment, and he pointed out that some of his person​ality characteristics, such as perfectionism, had helped him succeed in the Coast Guard.  In addi​tion, he pointed out that the revised IMB report issued on May 31, 2000, did not address symptoms he had suffered since his hospitalization.

On June 28, 2000, the applicant was examined by a neurologist, who found his motor, reflex, and sensory functions to be normal.

On July 10, 2000, the applicant’s commanding officer (CO) endorsed the IMB report and forwarded it to the Coast Guard Personnel Command (CGPC).  The CO stated that the applicant and his doctors were in agreement that he was not capable of piloting a boat under stressful situations.  The CO stated that the applicant was cur​rently working as the ship’s store operator and “assisting with the development of training scenarios” for the boat crews, but “his short-term memory problems and unpre​dictable severe depression states have made it difficult to perform even the sim​plest tasks.”  The CO further stated that he did not immediately approve the first IMB report in March 2000 because it was incomplete without the determinations about pre-existence and because the applicant’s doctor recommended that the CO give the appli​cant’s medication six months to work before initiating his separation.  The CO stated that the applicant’s condition had worsened during the previous six months.

On August 7, 2000, the CPEB met and reviewed the applicant’s medical record and the IMB report.  The CPEB recommended that the applicant be discharged with a 10% disability rating for PTSD with “occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress,” under code 9411 of the Veterans’ Affairs Schedule for Rating Disabilities (VASRD).

On August 8, 2000, the applicant sought treatment for pain in his right shoulder, which he stated had started about two months before, after a game of volleyball.  An orthopedist diagnosed it as right shoulder rotator cuff irritation.

On September 6, 2000, the applicant sought treatment for joint pain and numb​ness, pain, and decreased strength in his hands.  Tests showed no abnormali​ties.

On September 11, 2000, the applicant acknowledged receiving the CPEB’s report, rejected its recommendations, and requested a hearing before the FPEB.  On September 18, 2000, he was notified that the FPEB would hear his case on October 3, 2000.  He was informed of his rights and appointed counsel.

On October 2, 2000, the applicant’s Coast Guard counsel informed the FPEB that he was seeking a 30% disability rating for his PTSD.  On October 3, 2000, the FPEB con​vened to evaluate the appli​cant’s condition.  Following a hearing, the FPEB concurred with the CPEB in rating the applicant as 10% disabled by his PTSD.  No record was made of the hearing.  Also on October 3, 2000, the applicant acknowledged receiving the FPEB’s report and indicated that he would sub​mit a rebuttal within 15 days.  (On October 26, 2000, the president of the FPEB granted the applicant an extension until November 16, 2000, to submit his rebuttal.)

On October 11, 2000, the applicant sought treatment for increasing tiredness.  He stated that his PTSD symptoms, including nightmares, depressed mood, and inability to concentrate, continued.  The doctor reported his diagnosis as PTSD exacerbated by the stress of his coming career transition and the disability evaluation process.

On October 23, 2000, the applicant sought treatment for numbness and tingling in his extremities and joint pain, particularly in his knees.  The doctor diag​nosed bilat​eral tendonitis and noted that the symptoms might be secondary to his PTSD.

On October 25, 2000, the applicant’s physician noted that he had a mild increase in his blood pressure, which was 138/94 mmHg (millimeters of mercury).  He ordered serial blood pressure testing.

On November 4, 2000, the applicant again complained of increasing tiredness and pain, which was attributed to his PTSD.  The doctor noted that tests indicated that his motor, reflex, and sensory functions were intact.

On November 12, 2000, the applicant’s new attorney wrote to the FPEB request​ing a new hearing for the applicant “in light of the fact that there is no record of the proceedings, thereby rendering it impossible for subsequent review authorities, the Board for Correction of Military Records or any federal court to determine whether there was a mistake of law in these proceedings.”  He also stated that the FPEB should have considered several unfitting conditions in addition to the applicant’s PTSD, including tendonitis, bursitis, a rotator cuff injury, and asthma.  In addition, he noted that the applicant’s PTSD should be rated as at least 30% disabling because his GAF was currently 50.  The attorney noted that the applicant’s asthma and joint problems were still being evaluated.

On November 15, 2000, the applicant was examined by a psychiatrist, who diag​nosed the applicant with PTSD with depressive features and a GAF of 45.  The appli​cant was also examined by a respiratory specialist, who diagnosed him with bronchial asthma and allergic rhinitis/sinusitis.

On November 16, 2000, the applicant was examined by an orthopedist to deter​mine the origin of his joint pain and numbness.  He reported that the applicant told him that his right middle finger had been in “an unusual posture” since the injury in 1990 but that he had never had a problem with it or suffered any impairment because of it.  The applicant told him that his knee pain prevented him from jogging and that his shoulder had bothered him since March 2000, but it had never stopped him from work​ing and had not hindered his activities outside of work either.  The orthopedist reported that, apart from a mild acromio​clavi​cular derangement of the applicant’s right shoulder and the deformity of his right mid​dle finger, his findings were normal. 

On November 17, 2000, the applicant’s primary physician noted that he had ordered a rheumatological consultation because he suspected that the applicant’s dif​fuse pain might be due to fibromyalgia.

On November 27, 2000, the applicant underwent another neurological examina​tion, with “normal” test results.  The neurologist agreed that the applicant should have a rheumatological consultation to determine if he had fibromyalgia.

On December 5, 2000, the applicant’s psychiatrist wrote a letter to the FPEB.  The psychiatrist noted that the applicant’s diagnoses were PTSD, Major Depression, and Personality Disorder NOS; that his current GAF was 50; and that his highest GAF dur​ing the year had been 60.  He noted that the “depressive symptoms [were] related to his history of trauma.”  The psychiatrist stated that in recent weeks, the applicant had com​plained of worsening fatigue, concentration, and memory prob​lems.

On December 8, 2000, the FPEB reconvened for another hearing.
  The FPEB found the applicant to be 30% disabled by PTSD with “occupational and social impair​ment with occasional decrease in work efficiency,” under VASRD code 9411.  The FPEB found that the condition might be permanent and recommended that the applicant be placed on the TDRL.  On the same day, the applicant indicated that he would submit a rebuttal to the FPEB’s findings and recommendation.

On December 11, 2000, the applicant was examined by a rheumatologist, who diagnosed him with fibromyalgia.  (The rheumatologist also saw the applicant on Janu​ary 31, 2001, and noted that his fibromyalgia was worsening.)

On December 14, the applicant’s psychiatrist noted that his GAF was 55.

On December 17, 2000, the applicant submitted his rebuttal to the FPEB.  He submitted doctors’ reports of his fibromyalgia and asked the FPEB to consider whether he should receive a rating under VASRD code 5025 because of this new diagnosis.  

On December 19, 2000, the FPEB informed the applicant that his rebuttal did “not support a change to the findings and recommended dis​po​sition.”  On December 22, 2000, a one-officer Physical Review Council concurred with the findings and recom​men​dation of the FPEB.  On December 26, 2000, the Chief Coun​sel found that the pre​ponderance of the evidence supported the findings.  On December 27, 2001, the find​ings and recommendation of the FPEB were approved by the Commander of CGPC.

On January 8, 2001, CGPC sent the applicant notice that the findings and recom​mendation of the FPEB had been approved and that he would be separated on February 5, 2001 and placed on the TDRL as of February 6, 2001.

A blood pressure tracking chart in the applicant’s record shows the following systolic and diastolic blood pressure readings during the last week of January 2001: 

Date
Systolic
Diastolic


Right
Left
Right
Left

1/24/01
110
130
100
110

1/24/01
120
130
104
98

1/25/01
130
140
104
102

1/26/01
138
136
104
104

1/29/01
132
124
96
104

1/31/01
146
148
102
104

On February 1, 2001, the applicant’s pri​mary physician noted that his blood pres​sure was 142/110 mmHg (systolic/diastolic on left arm) and prescribed him medi​cation to lower it.

On February 5, 2001, the applicant was retired by reason of temporary disability with a 30% disability rating for PTSD, in accordance with Article 12.C.10. of the Per​son​nel Manual.  He had completed 13 years, 6 months, and 9 days of active duty.

Upon his retirement, the applicant applied to the Social Security Administration and the DVA for disability benefits.  On June 8, 2001, the Social Security Administration found the applicant to be 100% disabled and awarded  him a pension. 

On June 26, 2001, the applicant underwent a physical examination pursuant to his DVA application.  The examiner found that the applicant’s hands had a normal range of motion and strength.  His shoulders, elbows, wrists, hips, knees, and ankles had ranges of motion “within normal limits.”  His xrays, neurological examination, and EKG were also normal.  The examiner diagnosed the applicant with active fibromyalgia based on his subjective reports of pain and stiffness and “some points of tenderness” upon physical examination.  The examiner also diagnosed the applicant with hyper​ten​sion and noted that the applicant had stopped taking his medication.

On October 4, 2001, the DVA informed the applicant that it had assigned him a 90% com​bined disability rating for his conditions dating from the date of his temporary retirement from the Coast Guard.  The combined rating was based on the following ratings for his medical conditions, all of which were found to be “service connected”:

· 70% disabled by PTSD with depressive features;

· 40% disabled by fibromyalgia;

· 10% disabled by right shoulder internal derangement with acromioclavicular joint separation;

· 10% disabled by hypertension;

· 10% disabled by residuals of right middle finger injury;

· 0% disabled by right epididymitis with orchitis;

· 0% disabled by tinea unguium of the right great toe; and

· 0% disabled by allergic rhinitis.

In addition, the DVA found the applicant to suffer from the following conditions, which were determined not to have been incurred while the applicant was serving on active duty:  bursitis of the right knee; left knee strain; curvature of the cervical spine; and chronic fatigue syndrome.

On March 23, 2002, the DVA informed the applicant that he had been found “unemployable,“ and so his disability rating was 100% as of September 30, 2001.

On September 11, 2002, the applicant underwent his first TDRL periodic physi​cal.  The doctor noted that the applicant had discontinued all forms of mental health counseling and claimed that he was no longer suffering from PTSD.  The doctor stated that the applicant attributed his symptoms solely to fibromyalgia.  In a rebuttal to this report, the applicant stated that he never said he no longer had PTSD and that he had not continued counseling because the DVA had not yet provided it and private coun​seling was too expensive.

On December 3, 2002, the CPEB reviewed the applicant’s case and recommended that he be discharged with a 0% disability rating for his PTSD, based on the diagnosis alone.  The applicant’s fibromyalgia was not addressed because it had not been deemed a disabling condition prior to his retirement.  On January 1, 2003, the applicant rejected the findings and recommendation of the CPEB and demanded a hearing before the FPEB.  Subsequent to the FPEB hearing, the applicant was retained on the TDRL.  The FPEB prepared an amplifying statement asserting that the PTSD was not stable and that there was no evidence that the lack of mental health treatment was the applicant’s fault.

On May 6, 2003, the applicant was notified that he would be continued on the TDRL and that his next TDRL physical examination would be on May 6, 2004.

VIEWS OF THE COAST GUARD

On November 28, 2003, the Judge Advocate General of the Coast Guard sub​mit​ted an advi​sory opinion in which he recom​mend​ed that the Board deny the applicant the request​ed relief but grant partial relief by ordering the Coast Guard to convene a Physical Evaluation Board to determine if the applicant was unfit for duty because of fibromyalgia at the time of his temporary retirement.  He based his recom​mendation in part on a memorandum on the case prepared by CGPC. 

Memorandum of CGPC


 CGPC stated that the record shows that the applicant began being treat​ed for muscle and joint pain in October 2000 but that the FPEB that convened on December 8, 2000, did not consider or rate the applicant for any condition except PTSD.  CGPC also stated that the applicant was diagnosed with “possible fibromyalgia” on December 11, 2000, and with major depression, in addition to PTSD, on December 14, 2000, after the FPEB but prior to the applicant’s temporary retirement. 


CGPC stated that, although the DVA has rated the applicant for several dis​abili​ties not rated by the FPEB in December 2000 and has rated the applicant’s PTSD as 70% disabling and his fibromyalgia as 40% disabling, these ratings “are not deter​mina​tive of the issues involved in military disability rating determinations” because the DVA awards ratings based upon veterans’ employability whereas under the PDES, members receive ratings based upon the extent to which their permanent disabilities make them unfit for the duties of their rank and ratings.  Moreover, CGPC pointed out that at the time of the applicant’s FPEB in December 2000, he expressly requested a 30% rating for his PTSD.  CGPC also stated that the applicant was “afforded all of his due process rights within the PDES in connection with evaluating [his PTSD].”


CGPC stated that although the applicant’s hypertension and asthma and the conditions of his middle finger and right shoulder were diagnosed prior to his tempo​rary retirement, there is “no medical evidence in the record that any of these conditions, separately or collectively, … rendered the Applicant unfit for continued service.”


Regarding the applicant’s diagnosed major depression, CGPC stated that because the applicant was evaluated for PTSD with depressive features, “there is no basis or need to further evaluate the Applicant to determine if he was diagnosed with ‘Major Depression’ while on active duty for the purposes of establishing an additional disability rating.”


Regarding the applicant’s request for a rating for his fibromyalgia, CGPC stated that it would have been appropriate for the FPEB to render findings and recom​men​da​tions on this additional condition in December 2000.  CGPC stated that, once notified of the condition, “the Coast Guard should have continued the formal board so that the case could have been developed further through additional physical examination, spe​cial studies, or investigation by appropriate agencies.”


Therefore, CGPC recommended that the Board deny the applicant’s requests for a 70% rating for his PTSD and for ratings for his fibromyalgia, hypertension, asthma, middle finger injury, and right shoulder condition but grant relief by ordering a Physi​cal Evaluation Board to determine whether the applicant suffered from and was ren​dered unfit by fibromyalgia prior to his temporary retirement.

APPLICANT’S RESPONSE TO THE COAST GUARD’S VIEWS

On December 9, 2003, the BCMR sent the applicant a copy of the Coast Guard’s advisory opinion and invited him to respond within 30 days.  Following a request for extension, which was granted, the applicant’s attorney responded on February 3, 2004.

The applicant’s attorney alleged that, when he objected to the FPEB’s failure to address his fibromyalgia prior to his placement of the TDRL, he was told that the appli​cant’s only recourse was to the BCMR.  He argued that it is disingenuous for the agency now to argue that the BCMR should not grant relief except by ordering another FPEB.  He alleged that the relief recommended by the Coast Guard would “inflict unnecessary stress and anxiety upon a man who suffers from a severe psychiatric impairment and would actually be a disservice to him” since he would have to testify again before an FPEB.  He argued that the BCMR should sit as a formal medical board in this case because the FPEB has already twice evaluated the applicant and declined to address all but one of his diagnoses.

SUMMARY OF APPLICABLE LAW

Disability Statutes


Title 10 U.S.C. § 1201 provides that a member who is found to be “unfit to per​form the duties of the member’s office, grade, rank, or rating because of physical dis​ability incurred while entitled to basic pay” may be retired if the disability is (1) perma​nent and stable, (2) not a result of misconduct, and (3) for members with less than 20 years of service, “at least 30 percent under the standard schedule of rating disabilities in use by the Department of Veterans Affairs at the time of the determination.”  Title 10 U.S.C. § 1203 provides that such a member whose disability is rated at only 10 or 20 percent under the VASRD shall be discharged with severance pay.  

Veterans Affairs Schedule for Rating Disabilities (38 C.F.R. part 4)

Under 38 C.F.R. § 4.130, the DVA uses the following standards to rate all mental illnesses, including PTSD and depression:

· 100% for “[t]otal occupational and social impairment”; 

· 70% for “[o]ccupational and social impairment, with deficiencies in most areas, such as work, school, …”; 

· 50% for “[o]ccupational and social impairment with reduced reliability and productivity”; 

· 30% for “[o]ccupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform”; 

· 10% for “[o]ccupational and social impairment due to mild or transient symptoms which decrease work efficiency … during periods of sig​nificant stress”; and

· 0% for a condition that has been diagnosed but whose symptoms do not interfere with occupational and social functioning.

VASRD code 5025 is for fibromyalgia, which is defined as “widespread musculo​skeletal pain and tender points, with or without associated fatigue, sleep disturbance, stiffness, paresthesias, headache, irritable bowel symptoms, depression, anxiety, or Ray​naud’s-like symptoms,” and is rated at

· 40% if the symptoms are “constant, or nearly so, and refractory to therapy;

· 20% if the symptoms are “episodic, with exacerbations often precipitated by environmental or emotional stress or by overexertion, but … are present more than one-third of the time”; and

· 10% if the symptoms “require continuous medication for control.”

Title 38 C.F.R. § 4.14, titled “Avoidance of Pyramiding,” states that the “evalua​tion of the same disability under various diagnoses is to be avoided.”

Provisions of the Medical Manual (COMDTINST M6000.1B)

Article 3.F. of the Medical Manual provides that members with medical condi​tions that “are normally disqualifying” for reten​tion in the Service shall be referred to an IMB by their commands.  Both PTSD and fibromyalgia are considered potentially disqualifying conditions, as are major depression, hypertension with “diastolic pressure consistently more than 90 mmHg,” bronchial asthma, rhinitis, shoulder derangements, finger deformities, fungal skin infections, and chronic genito​urinary infections not responsive to treatment.  

Article 3.F.1.c. of the Medical Manual states the following:

Fitness for Duty.  Members are ordinarily considered fit for duty un​​less they have a physical impairment (or impairments) which in​terferes with the perform​ance of the duties of their grade or rat​​ing.  A determination of fitness or unfitness depends upon the individ​ual’s ability to reasonably perform those duties.  Mem​​​​​​bers consid​ered temporar​ily or permanently unfit for duty shall be referred to an Initial Medical Board for appro​priate dis​position.

Provisions of the PDES Manual (COMDTINST M1850.2C) 


The PDES Manual governs the separation of members due to physical dis​ability.  Chapter 3 provides that an IMB of two medical officers shall conduct a thorough medi​cal examination, review all available records, and issue a report with a narrative description of the member’s impairments, an opinion as to the member’s fitness for duty and potential for further military service, and if the member is found unfit, a refer​ral to a CPEB.  The member is advised about the PDES and permitted to submit a response to the IMB report.  The member’s CO provides an endorsement to the IMB report and forwards it to CGPC for a CPEB, if recommended.  

Chapter 4 provides that a CPEB, composed of at least one senior commissioned officer and one medical officer, shall review the IMB report, the CO’s endorsement, and the medical records and make findings and rec​ommendations regarding the member’s fitness for duty and degree of disability.  

Chapter 2.C.2.a. provides that the “sole stan​dard” that a CPEB or FPEB may use in “making determinations of physical disability as a basis for retirement or separation shall be unfitness to perform the duties of office, grade, rank or rating because of dis​ease or injury incurred or aggravated through military service.”


Chapter 4.A. provides that the member has the right to the advice of counsel in deciding whether to accept or reject the CPEB’s recom​mendation and demand a formal hearing by the FPEB in accordance with 10 U.S.C. § 1214. 


Chapter 5.A.4. provides that an FPEB convened under 10 U.S.C. § 1214 normally consists of three officers, one of whom is a medical officer and none of whom have served on the member’s CPEB.  Chapter 5.A.4.g.(1) entitles the member to legal counsel to represent him before the FPEB. 


Chapter 5.C.11.a. provides that the FPEB shall issue findings and a recom​mended disposition of each case in accordance with the provisions of Chapter 2.C.2.a. (see above).  Chapter 5.C.1.d. states that “[w]hen the testimony presented at the hearing reveals that the evaluee claims to have impairments not disclosed by the medical records or presents credible evidence in conflict with the medical records and the issue thus drawn is not one that can be readily resolved by the observation of the board, the case should be continued and further developed by additional physical examination, special studies, or investigation by appropriate agencies.”  

Chapter 2.C.10.a.(2) provides that the CPEB or FPEB will consider a medical condition to be “permanent” when “[a]ccepted medical principles indicate the defect has stabilized to the degree necessary to assess the permanent degree of severity or per​centage rating” or if the “compensable percentage rating can reasonably be expected to remain unchanged for the statutory five year period that the evaluee can be compen​sated while on the TDRL.”  Under Chapter 8, if the CPEB (or the FPEB) determines that a member is unfit for duty and the condition may not be permanent but is at least tem​porarily greater than 30 percent, the member may be placed on the temporary disability retired list (TDRL) for a maximum of five years.  While on the TDRL, a member’s case is periodically reviewed by the CPEB to determine if his condition has stabilized so that a permanent rating may be assigned (or he may be found fit for duty if he recovers).

Chapter 2.C.3.a.(3)(a) provides that, if a CPEB (or subsequently an FPEB) finds that the member is unfit for duty because of a permanent disability, it will 

propose ratings for those disabilities which are themselves physically unfitting or which relate to or contribute to the condition(s) that cause the evaluee to be unfit for continued duty.  The board shall not rate an impairment that does not contribute to the condition of unfitness or cause the evaluee to be unfit for duty along with another condition that is determined to be disqualifying in arriving at the rated degree of incapacity incident to retirement form military service for disability.  In making this professional judgment, board members will only rate those disabilities which make an evaluee unfit for military service or which contribute to his or her inability to perform military duty.  In accordance with the current VASRD, the percentage of disability existing at the time of evaluation, the code number and diagnostic nomenclature for each disability and the combined per​centage of disability will be provided.


Under Chapter 5.D.2., the applicant has 15 working days in which to file the rebuttal, which “may include substantial existing evidence, which by due diligence, could not have been pre​sented before dis​po​si​tion of the case by the FPEB.”  Chapter 5.D.2.c. provides that the FPEB will inform the member or his counsel whether the rebut​tal sup​ports a change in the FPEB’s determinations.  If the FPEB con​curs in the rebuttal, it pre​pares a new report in accordance with Chapter 2.C.3.a.


Chapter 6.B.1. provides that whenever a member rebuts the recommended dis​position of the FPEB, a PRC composed of one commissioned officer in pay grade O-5 or above will review the entire case, to “check for completeness and accuracy, and ensure consistency and equitable application of policy and regulation.”  Chapter 6.B.3. pro​vides that the officer must concur with the FPEB unless it has assigned the wrong VASRD codes, pyramided the impairments, applied an “[i]ncorrect percentage of dis​ability to the VASRD descriptive diagnosis/code(s), or was arbitrary and capricious or abused its discretion in making its determinations.”  If the officer finds such an error, he or she shall return the case to the FPEB for reconsideration.  


Chapter 1.B.4. provides that the Chief Counsel will review the actions of the CPEB, FPEB, and PRC to ensure legal sufficiency.  If no legal insufficiency is found, the Chief Counsel forwards the case to the Chief of the Administrative Division of CGPC for final action.  


Chapter 5.D.7. provides that “[w]henever there is any significant change in the evaluee’s status or physical condition before final action is taken, the evaluee’s com​manding officer shall promptly notify [CGPC]” and that “subsequent developments” in the case shall be reported as well.”  Chapter 2.A.11. provides that such sig​ni​ficant changes or newly diagnosed conditions not present at the time of the IMB are to evalu​ated by a Disposition Medical Board (DMB).


Chapter 9.A.4.a. prohibits pyramiding of disability ratings.  Paragraph 6.4 of DoD Instruction 1332.39, which is used as guidance by the Coast Guard, defines pyra​miding as “the application of more than one rating to any area or system of the body when the total functional impairment of that area or system is adequately reflected under a single appropriate code.”  


Chapter 9.A.8. provides that if “a medical condition which causes or con​tributes to unfitness for military service is of such mild degree that it does not meet the criteria even for the lowest rating provided in the VASRD … [a] zero percent rating may be applied in such cases.”

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to sec​​tion 1552 of title 10 of the United States Code.  The application was timely.

2.
The applicant alleged that the FPEB erred in failing to award him dis​abil​ity ratings for his right shoulder condition, right middle finger injury, and bronchial asthma.  The record indicates that each of these conditions had been diag​nosed and docu​mented in the applicant’s medical record prior to the FPEB.  However, the medical records indicate that none of these conditions rendered the applicant unfit for duty, as required for a disability rating under Chapter 2.C.2.a. of the PDES Manual.  The appli​cant served on active duty for years with his asthma and right middle finger injury, and there is no evidence that they caused him to miss significant time at work.  On Nov​em​ber 16, 2000, an orthopedist reported that the applicant told him that neither the finger injury nor the shoulder condition had interfered with his activities at work or elsewhere.  Moreover, the orthopedist noted that the shoulder condition was “mild.”  Therefore, the Board finds that the applicant has not proved by a preponderance of the evidence that the FPEB erred in failing to award him a disability rating for these conditions.

3.
Although the applicant did not allege error with respect to the FPEB’s failure to award him a disability rating for his rhinitis, epididymitis with orchitis, and tinea unguium of the right great toe, the Board notes that all three conditions are poten​tially disqualifying under Article 3.F. of the Medical Manual.  However, as with the applicant’s asthma and finger and shoulder conditions, there is insufficient evidence in the applicant’s medical records to conclude that these conditions rendered him unfit for active duty at the time of his placement on the TDRL.

4.
The applicant alleged that the FPEB erred in failing to award him a dis​ability rating for fibromyalgia.  The record indicates that at the FPEB hearing on Dec​ember 8, 2000, the FPEB was or should have been aware that the applicant was suffering joint pain and tiredness that his primary physician and neurologist suspected could be symptoms of fibromyalgia and that he had an appointment with a rheumatologist scheduled for December 11, 2000.  However, the FPEB failed to continue the case as required under Chapter 5.C.1.d. of the PDES Manual.  The record further indi​cates that the rheumatologist diag​nosed the applicant with fibromyalgia and on January 31, 2001, noted that the appli​cant’s fibro​myalgia was worsening.  However, even after the diag​nosis of fibro​myalgia was brought to the FPEB’s attention in the applicant’s rebuttal, the FPEB declined to alter its findings and recommendations, and neither the PRC nor the Chief Counsel’s office noted the error or remanded the case.  Under Chapters 2.A.11. and 5.D.7. of the PDES Manual, new diagnoses and significant changes in a member’s condition that arise after an FPEB and prior to separation are to be evaluated by a DMB.  Therefore, the Board finds that the applicant has overcome the presumption of regu​larity and proved by a pre​ponderance of the evidence that the Coast Guard erred in failing to evaluate his fibromyalgia under the PDES prior to his discharge.

5.
The applicant alleged that the FPEB erred in failing to award him a dis​ability rating for hypertension.  The record indicates that on October 25, 2000, the appli​cant’s primary physician noted that his blood pressure was high and ordered serial blood pressure testing.  However, there is no evidence in the record that such testing occurred until the last week of January 2001, after the FPEB.  Despite this uncertainty, the applicant’s case was not continued by the FPEB in accordance with Chapter 5.C.1.d. of the PDES Manual.  The record further indicates that on February 1, 2001, the appli​cant’s physician diagnosed him with hyper​tension and prescribed medication to lower his blood pressure.  Under Article 3.F. of the Medical Manual, hypertension with a dia​stolic blood pressure consistently over 90 mmHg is a potentially disqualifying con​di​tion.  Serial blood pressure testing in Jan​uary 2001 revealed that the appli​cant’s diastolic blood pressure was consistently over 90 mmHg.  There is no evidence in the record that the applicant’s hyper​tension was known at the time of the IMB or evaluated under the PDES.  Moreover, because the Coast Guard delayed the serial blood pressure testing, the applicant himself did not know of this condition when he submitted his rebuttal to the FPEB.  In its memorandum on the case, CGPC alleged that there is no evidence that the applicant’s hypertension caused him to be unfit for duty.  However, his hyperten​sion was diagnosed during his last week on active duty and it is not clear to the Board whether his hypertension could have contributed to his unfitness for duty.  Although neither his doctor nor his CO apparently reported the new condition to CGPC in accordance with Chap​ters 5.D.7. and 2.A.11., in light of his pending medical retirement, that fact alone does not persuade the Board that his hypertension was not unfitting since his diastolic blood pressure was consistently over 90 mmHg at the time.  Because the applicant’s hypertension, like his fibromyalgia, was diagnosed after his FPEB and could in theory have contributed to his unfitness for duty, the Board sees no reason to treat it differently by assuming that it was not unfitting, as the Judge Advocate General recommended.  The Board finds that the fact that the applicant’s hypertension was not evaluated under the PDES prior to his placement on the TDRL constitutes an error in his record.  


6.
The applicant alleged that he should have received a separate disability rating for his diagnosed Major Depression.  This diagnosis was made by his psychiatrist and report​ed to the FPEB in a letter dated December 5, 2000.  The psychiatrist indicated in the letter that the depression was related to the applicant’s traumatic experiences, and he had pre​viously diagnosed the applicant’s overall condition as PTSD “with depressive features,” instead of PTSD and Major Depression.  The DVA has also evalu​ated the appli​cant’s condition as PTSD with depressive features.  Both PTSD and depression are mental illnesses, and both are rated under the VASRD based upon the degree of social and occupational impairment experienced by the member.  If, based upon the same social and occupational impairment, a member were to receive one rat​ing for PTSD and another for Major Depression, the member would receive a combined disability rating higher than that justified by the actual level of social and occupational impairment.  Such “pyramid​ing” is prohibited by both the VASRD and Chapter 9.A.4.a. of the PDES Manual.  Therefore, the Board finds that the applicant has not proved that the Coast Guard erred in failing to award him a separate disability rating for Major Depres​sion.

7.
The applicant alleged that the Coast Guard erred in rating his PTSD as 30% disabling rather than 70% disabling, as the DVA found.  However, as the Judge Advocate General argued, the Coast Guard and the DVA assess disability ratings by dif​ferent standards even though both use the VASRD.
  Under Chapter 2.C.2.a. of the PDES Manual, a CPEB or FPEB considers only the extent to which a member’s dis​abilities render him unfit to perform the duties of his rate, where​as the DVA con​sid​ers the extent to which a veteran’s disabilities render him unable to work in civilian life.
  While the DVA’s decision does not, by itself, prove that the 30% rating is errone​ous, the Board finds that the 70% rat​ing—which was based on his Coast Guard medical records and a physical exam​ination of the applicant in June 2001, just four months after his discharge —is suf​ficient to overcome the presumption of adminis​trative regularity accorded Coast Guard records.
  However, the applicant still bears the burden of prov​ing that the 30% rating was erroneous by a pre​pon​derance of the evidence.  More​over, in weighing evi​dence, the Board gives significant defer​ence to the profes​sional assess​ments of the members of a duly constituted board such as the FPEB, one of whom was a physician.


8.
Under Chapters 2.C.10.a.(2), 8.A.2., and 8.A.3. of the PDES Manual, in assigning a member a disability rating prior to placement on the TDRL, the FPEB does not consider only the degree of proven permanent disability, as it does when a mem​ber is being discharged or permanently retired.  Instead, the FPEB is supposed to consider the degree to which the member is then currently disabled from performing the duties grade and rating, even though the dis​ability is not considered stable and the degree of disability is not necessarily permanent.  The fact that a member has a condition that might improve may properly be taken into account in assigning a permanent disability rating, but not when a member is placed on the TDRL.  When a member is placed on the TDRL, any improvement in his disability is corrected for in his rating when his con​dition is periodically assessed.

9.
It is clear from the record that, at the time of his placement on the TDRL, the applicant was significantly impaired by his mental illness from performing the duties of a BM1 since his anxiety prevented him from piloting a boat into the surf and his psychologist had indicated that, if he resumed his boat duties, he could be a danger to himself and others.  In his endorsement to the IMB’s report on July 10, 2000, the applicant’s CO stated that the applicant’s duties had been reduced to working as a store operator and “assisting with the develop​ment of training scenarios” for the boat crews.  Moreover, the CO stated that “his short-term memory problems and unpre​dictable severe depres​sion states have made it difficult to perform even the sim​plest tasks.”  Weigh​ing against these indications of severe occupational impairment and the DVA’s rating of the applicant’s disability is the judgment of the members of the FPEB, who in October and December 2000 had two opportunities to discuss the applicant’s condition with him at length and to witness in those conver​sations his degree of social and occu​pational impairment.  In light of their judgment and their oppor​tunities to assess the applicant’s disabilities in person at the relevant time, and despite the assessment of the applicant’s CO and the DVA, the Board cannot say that the appli​cant has proved by a preponderance of the evidence that the FPEB clearly erred in assigning him the tempo​rary disability rating of 30% for “[o]ccupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to per​form.”  

10.
The applicant asked the Board to sit as an FPEB and assign him disability ratings for those conditions not addressed by the FPEB in December 2000.  The Board has found that the Coast Guard’s failure to evaluate the applicant’s fibromyalgia and hypertension under the PDES constitutes error and injustice in his record.  However, the BCMR is not a medical board and is not well positioned to assess whether the appli​cant’s hypertension and fibromyalgia rendered him unfit for duty prior to his place​ment on the TDRL or, if so, to determine the degree to which he was disabled by either of these conditions.  Therefore, the Board finds that the appropriate remedy in this case is to order the Coast Guard to evaluate fully the applicant’s fibromyalgia and hyper​ten​sion under the PDES.

11.
Accordingly, the applicant’s request should be granted in part by ordering the Coast Guard to convene the necessary physical evaluation boards to evaluate and process his fibromyalgia and hypertension under the PDES and to correct his temporary disability rating as of February 6, 2001, as necessary and in accordance with the results of the new PDES processing.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of xxxxxxxxxxxxxxxxxxx, USCG, for cor​rection of his military record is granted in part as follows:

The Coast Guard shall expeditiously convene the necessary physical evaluation boards to evaluate the applicant’s fibromyalgia and hypertension under the PDES.  The Coast Guard shall then correct his temporary disability rating as of February 6, 2001, as necessary and in accordance with any new findings and disability ratings resulting from the PDES processing.

The Coast Guard shall pay the applicant any amount he may be due as a result of any corrections made to his record pursuant to this order.








 Philip B. Busch 






             Marc J. Weinberger







             George A. Weller

�  The GAF Scale assesses either a person’s severity of symptoms of mental illness or his psychological, social, and occupational functioning, whichever is worse.  A rating of 91 to 100 denotes a person with no symptoms and superior functioning in a wide range of activities, whereas a person who is in persistent danger of hurting himself or others or who is persistently unable to maintain minimal hygiene receives a rating of zero to 10.  A rating of 41 to 50 denotes someone with either serious symptoms, such as suicidal ideation, or with a serious social or occupational impairment, such as having no friends and an inability to keep a job.  A rating of 51 to 60 denotes someone with moderate symptoms, such as a flat affect and occasional panic attacks, or someone with moderate social or occupational impairment, such as having few friends and conflicts with co-workers on the job. American Psychiatric Association, Diag�nostic and Statistical Manual of Mental Disorders, Fourth Ed., Text Revision (2000) (DSM-IV-TR), pp. 32-34.


�  The records of this hospitalization are not in the applicant’s medical records, but the hospitalization is referred to in later medical records and is noted as having occurred in 1992 or 1993.


�  Prior to this date, the applicant’s systolic pressure typically measured between 115 and 125 mmHg, and his diastolic pressure typically measured between 75 and 88 mmHg (e.g., 118/86 mmHg).  However, occasionally at a medical appointment, his systolic pressure measured in the 130s and his diastolic pressure measured in the 90s.  Persons with a diastolic pressure greater than 90 mmHg “have a signi�ficant reduction in morbidity and mortality rate if they receive adequate therapy.” See Braunwald, E., et al., eds., Har�rison’s Principles of Internal Medicine, 15th ed. (McGraw-Hill, 2001), p. 211.





�  This FPEB was composed of the same members who served on the FPEB on October 3, 2000.  The BCMR received two cassette tapes from the Coast Guard that were purportedly the record of the FPEB.  One of the tapes is entirely blank.  The other tape has a recording of the what is apparently the last half hour or so of the applicant’s FPEB on December 8, 2000.  On this tape, the applicant’s new symptoms of joint pain and increased tiredness are mentioned.


� See Lord v. United States, 2 Ct. Cl. 749, 754 (1983) (holding that DVA ratings are not determinative of the same issues involved in ratings assigned by the military services).


� 38 C.F.R. § 4.1.


� 33 C.F.R. § 52.24(b).  See BCMR Dkt. No. 2000-194 (holding that “[o]nce the applicant has rebutted the presumption of regularity by presenting at least some “clear, cogent, and convincing” evidence—i.e., not just a general character reference but evi�dence that spe�cifically and convincingly contradicts his rating officials’ marks and com�ments—the Board weighs the evidence in the record and determines whether the applicant has met his burden of proof—the preponderance of the evidence … “).  





