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FINAL DECISION

ANDREWS, Deputy Chair:

This proceeding was conducted under the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The case was docketed on July 21, 2003, upon receipt of the application and the applicant’s military records.


This final decision, dated April 15, 2004, is signed by the three duly appoint​ed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS 


The applicant, a former seaman recruit in the Coast Guard, received a gen​eral discharge under honorable conditions on May 26, 2000.  He was discharged for mis​con​duct after just 25 days of service because the Coast Guard tested his urine during boot​camp and found that it contained THC, a metabolite of marijuana.  The appli​cant asked the Board to correct his record by upgrad​ing his discharge from general to honor​able; by changing his narrative reason for discharge from “misconduct” to “convenience of the government”; and by upgrading his reenlistment code from RE-4 (not eligible to reenlist) to RE-1 (eligible to reenlist).

The applicant stated that on May 5, 2000,
 just three days after his enlistment, he and about 75 other recruits underwent a urinalysis.  They were taken to a dormitory and queued in a hallway near a lavatory.  In the hallway, three drill instructors sat at a table.  Another drill instructor was inside the lavatory.  In groups of fifteen, the recruits would each receive a sample cup, lid, and piece of tape from one drill instructor, go to one of the fifteen urinals in the lavatory, and attempt to urinate in the cup.  Some recruits who could not urinate were allowed to leave to drink fluids and return with a later group of recruits.  When the applicant finished filling his cup, he secured the lid with the tape provided and went to the table in the hall.  He was instructed to find his name and Social Security number on a list on the table and to initial it, which he did.  Then he waited outside until all of the recruits were done.

The applicant alleged that the urinalysis procedure was “a busy scene which would allow for the possibility of human error.”  Therefore, he stated, the results should be considered unreliable.  He alleged that the following deviations were made from the sample collection procedures outlined in Article 20.C.2. of the Personnel Man​ual:

· He does not recall having his identification card with him, and no check was performed, as required under Article 20.C.2.c.(1) of the Personnel Manual.

· He does not recall a coordinator putting the date and his social security num​ber on a bottle label, as required under Article 20.C.2.c.(4).

· He does not recall verifying that the information on the ledger and bottle was correct, as required under Article 20.C.2.c.(5).

· He does not recall signing a bottle label to verify that the information was correct, as required under Article 20.C.2.c.(6).

· He does not recall a bottle inspection, as required under Article 20.C.2.c.(7).

· He does not recall having his identification card with him or having the card placed in the bottle slot, as required under Article 20.C.2.c.(8).

· He does not recall a bottle label or seeing the coordinator place it on the bottle in his view and that of an observer, as required under Article 20.C.2.c.(9).

· The observer did not view the applicant’s specimen bottle at all times, as he was watching fifteen recruits at the urinals, and he did not escort the appli​cant from the lavatory back to the coordinator’s table, as required under Arti​cles 20.C.2.c.(11) and (13).

· He does not recall the bottle being labeled by the coordinator in his presence, as required under Article 20.C.2.c.(16).

On May 23, 2000, the applicant stated, he was summoned to his battalion com​mander’s office and told that his urine had tested positive for THC.  The applicant stated that he told the commander that the test was erroneous, and he requested an immediate “retest.”  How​ever, his request was denied.

Upon his discharge three days later, on May 26, 2000, the applicant alleged, he asked his father to have his urine tested.  His doctor’s office was already closed, but the next day, May 27, 2000, he went to the doctor’s office as soon as it opened and had another urine test.  He stated that the results of that test were negative for any illegal substance.

The applicant alleged that the urinalysis was erroneous; that he has had numer​ous drug tests before and after his enlistment all with negative results; that he has lived in an “upright and sober fashion” with an impeccable criminal, driving, and credit record; and that “the drug screen results of May 5, 2000,[
] are inconsistent with any logi​cal view of the evidence.”  In support of his allegations, the applicant submitted copies of his driving record and credit report, which are good.  He also submitted signed statements from a past employer, the vice principal of his high school, the dean of stu​dents at his high school, a veteran officer of his state court system who has known the applicant for about fifteen years, a veteran police detective who has known the appli​cant for his whole life, and a veteran police officer who has known the applicant for more than six years.  All of these persons made nice comments about the applicant’s character and maturity. 

The applicant submitted the laboratory reports of seven drug tests whose results were nega​tive for cannabinoids, such as THC, at a level higher than 100 nanograms per milliliter (ng/ml),
 and for evidence of any other illegal drug use:

Date
Tester
Reason for Test

Feb. 10, 2000
Family doctor using Sunrise Medical Laboratories of New York State
Requested by a recruiter prior to enlistment

May 27, 2000

Requested by the applicant the day after his discharge

June 24, 2000

Requested by the applicant “to show a continuum of good conduct”

Aug. 5, 2000



Mar. 8, 2002

To show a DVA counselor

May 15, 2002
Applicant’s employer
Required for all employees

Oct. 21, 2002
Family doctor/Sunrise
To show the Discharge Review Board

In addition, as evidence of the fallibility of military testing procedures, he sub​mitted a notarized statement by a member of the Army National Guard, who stated that prior to her enlistment, she and another woman were given pregnancy tests at the same time.  The observer took their urine and tested it, and 15 minutes later told her that she was pregnant.  However, an immediate “retest” showed that it was the other woman who was pregnant.

SUMMARY OF THE RECORD

On March 28, 2000, at the age of 18 years, the applicant enlisted in the Coast Guard Reserve under the delayed entry program.

On May 2, 2000, the applicant enlisted in the regular Coast Guard.  On the enlist​ment form, DD 1966, that he signed that day, he admitted that he had “tried marijuana one time” on December 1, 1999.  Also on that day, he signed the following two state​ments on separate administrative entries for his record:

I have been advised that the illegal use or possession of drugs constitutes a serious breach of discipline which will not be tolerated. …  I also understand that upon reporting to Recruit Training, I will be tested by urinalysis for the presence of illegal drugs.  If my urine test detects the presence of illegal drugs, I will be subject to an immediate general discharge by reason of misconduct.  By signing below I am certifying that I have not knowingly ingested any illegal drug for at least the last 60 days.

I have been advised that the illegal use or possession of drugs constitutes a serious breach of discipline which will not be tolerated in the Coast Guard.  …  I also understand that on reporting to recruit training, I will be tested by urinalysis for the presence of ille​gal drugs.  If my urine test detects the presence of illegal drugs, I may be subject to dis​charge and receive a general discharge.  I hereby affirm that I am drug-free and ready for recruit training.

Upon reporting for recruit training on May 3, 2000, the applicant and his fellow recruits underwent a urinalysis.  He signed a Urinalysis Ledger showing his Social Security number and his sample number (#1 of batch K57A).  The chain of custody for the test shows that the urine samples were delivered to the U.S. Army Forensic Toxicol​ogy Drug Testing Laboratory with the seal intact.  On May 11, 2000, a technician at the labo​ratory certified that the appli​cant’s urine sample (#1 of batch K57A) tested positive (above 15 ng/ml) for THC.  The THC level in the applicant’s urine sample was found to be 113 ng/ml.

On May 26, 2000, the applicant received a general discharge under honorable con​ditions under Article 12.B.18. of the Personnel Manual.  He signed an administrative entry in his record acknowledging that he was being discharged because he had been “identified as a user of an illegal substance as evidenced by a positive urinalysis test conducted upon arrival to [the training center].”  There is no documentation in his record of whether he was offered the opportunity to make a statement in his own behalf provided under Article 12.B.18.e. of the Personnel Manual or of whether he waived or took advantage of the opportunity.  His discharge form DD 214 shows a JDT separation code (denoting an involuntary discharge when a member pro​cured a fraudulent enlist​ment through deliberate material misrepresentation, omis​sion, or con​cealment of drug use), a narrative reason for separation of “mis​conduct,”
 and an RE-4 reenlistment code (ineligible to reenlist).

On May 17, 2002, the applicant asked the Discharge Review Board (DRB) for the same corrections he now seeks from the BCMR.  After a hearing on October 29, 2002, the DRB denied the applicant’s request.  The DRB’s decision was approved by the Assis​​​tant Commandant for Human Resources on March 6, 2003.

VIEWS OF THE COAST GUARD


On December 3, 2003, the Judge Advocate General of the Coast Guard submitted an advisory opinion in which he recommended that the Board deny relief in this case.  He based his recommendation in part on a memorandum on the case prepared by the Coast Guard Personnel Command (CGPC).


CGPC argued that there was “no evidence to conclude that the Applicant’s dis​charge for misconduct was in error or unjust.”  CGPC alleged that the record shows that the applicant was counseled extensively on Coast Guard drug policies and that the uri​nalysis done on May 3, 2000, “was appropriately carried out.”  CGPC alleged that the applicant’s denial of drug use and the results of prior and subsequent testing do not prove his assertion that the May 3rd urinalysis was false or inappropriately conducted.  CGPC alleged that “[d]uring the entire enlistment process, applicant was specifically encouraged to be truthful in completing all documents, and was advised that admitting occasional drug use would not disqualify him for enlistment.  Unfortunately, the appli​cant chose to make false official statements about his drug use … .  His enlistment was fraudulent, and he was separated for this reason.”  CGPC pointed out that Article 12.B.18.b.4.a. of the Personnel Manual provides that “any member involved in a drug incident … will be processed for separation from the Coast Guard with no higher than a general discharge.”


The Judge Advocate General argued that “absent strong evidence to the contrary, government officials are presumed to have carried out their duties correctly, lawfully, and in good faith.”  Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  He stated that the applicant “raises the specter of possible irregularity in the collection of his urinalysis, but he doesn’t point to any specific errors, only that ‘he doesn’t remember’ several procedural steps being fol​lowed.  This is insufficient to overcome the presumption of regularity that the Board must afford the Coast Guard in this matter.”  The Judge Advocate General stated that the urinalysis conducted on May 3, 2000, “was carried out by trained professionals … ; there is no reason to believe that the procedures or results are in error.”  He also pointed out that there is no chain of custody for the negative urinalysis test results submitted by the applicant, as there is for the Coast Guard’s urinalysis.


The Judge Advocate General also stated that because the Coast Guard’s cut-off is 15 ng/ml and the cut-off for the urinalyses done by Sunrise Medical Laboratories was 100 ng/ml, it is “completely consistent with medical science for Applicant’s [May 27th] urinalysis to show “negative” (meaning 100 ng/ml or less for cannabinoids) when his [May 3rd] tested positive at 113 ng/ml for THC.”  He submitted with his recom​men​da​tion an affidavit of a Coast Guard commander working in the Office of Military Justice.  The commander stated that he had contacted both the Operations Manager of Sunrise Medical Laboratories and a toxicologist at the U.S. Army Forensic Toxicology Drug Testing Laboratory.  The Operations Manager confirmed that the laboratory’s cut-off level was 100 ng/ml and that any level of THC detected below that would result in a “negative” test result.  Furthermore the Operations Manager told the commander that, in light of the difference in cut-off values and the metabolism rate of THC, it was entirely plausible that someone’s urine could test negative for THC with a 100 ng/ml cut-off on February 10, 2000; positive for THC with a 15 ng/ml cut-off on May 3, 2000; and negative for THC with a 100 ng/ml cut-off on May 27, 2000.  The Operations Man​ager “specifically stated that the ‘negative’ report on 5/27/00 using a 0-100 ng/ml ref​erence range for cannabinoids would in no way impeach the accuracy of the military’s 5/3/00 test results of 113 ng/ml for THC.”


The commander further stated that the toxicologist at the Army laboratory told him that her laboratory’s procedure is to first screen for cannabinoids at the 50 ng/ml level.  If the result is positive, a confirmatory test is done specifically for THC, and the cut-off level is 15 ng/ml.  The Army’s toxicologist confirmed the opinion of the Opera​tions Manager of Sunrise Medical Laboratories that the negative test result on May 27, 2000, “would in no way impeach the accuracy of the 5/3/00 test results of 113 ng/ml for THC.”


The Judge Advocate General also stated that the applicant was not denied due process because he was advised of his rights and allowed to consult with a military attorney prior to separation.  He stated that the applicant was not entitled to a hearing because he had less than eight years of service and was discharged “under honorable conditions.”

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD

The Chair sent the applicant copies of the advi​sory opinion and affidavit and invited him to respond within 30 days.  The applicant responded on March 31, 2004.  He stated that upon learning of the positive test result on May 23, 2000, he requested an immediate retest, which was refused, and he had himself tested as soon as possible after being discharged.  He argued that the Board should see that his actions were “con​sis​tent with [those of] someone who was innocent.”  He stated that “[l]ike most people, [he] assumed that a drug screen would show the presence of THC in the urine for thirty days.  I assumed that if THC was in my urine on 5/3/00, then a drug screen on 5/27/00 would prove or disprove the results.” 


Regarding the Judge Advocate General’s statement that the urinalysis sampling was conducted by trained professionals, the applicant stated that on October 11, 2002, his father had asked the Coast Guard for the names and qualifications of the drill instructors who had conducted his sampling, but they were not provided.


Regarding the statements of the Operations Manager and toxicologist to the commander, the applicant stated that his father had also called them and discovered that “it is scientifically impossible to impeach any positive drug screen done by the Coast Guard at [the training center on May 3, 2000] under the testing, notification and discharge procedures that were in use at that time.  When you withhold notification of the recruits for three weeks and wait another three days to discharge them, you guar​antee that your results can’t be impeached.  This was a de facto denial of due process to anyone contesting the results of the Coast Guard drug test results.”  He submitted an affidavit by his father stating that both the Operations Manager and the toxicologist told him that it was scientifically impossible to impeach a urinalysis test result that is positive for THC with a second urinalysis done 24 days later.  In addition, the Opera​tions Manager stated that Sunrise Medical Laboratories conducts the urinalysis for a local county correctional facility.  When a prisoner’s drug screen is positive, he is administered an immediate retest to confirm the results.  The applicant alleged that it was unfair for prisoners to have more due process rights than recruits.


The applicant alleged that if the Coast Guard had used trained medical person​nel to conduct his urinalysis sampling in a way where the results were immediately available and could be immediately challenged by retesting, he would not be appealing his discharge.  He alleged that he “did not ingest any THC since December 1999.”  He stated that he would not have asked his father, a Court Office Sergeant, to help him with this appeal “if it meant asking him to represent a lie on my behalf, especially before his peers in law enforcement.”  The applicant stated that he was not afraid of telling his father the truth, since he knew his father would still love him and “help [him] to be a better person for the rest of [his] life.”


Regarding the chain of custody of his urine sample, the applicant pointed out that it stretched from the training center in New Jersey to the laboratory in Hawaii.  He argued that, if the Coast Guard’s procedures were perfect, the Coast Guard would not be considering changing them to use a nearby Military Entrance Processing Station, as he has heard may hap​pen.


Finally, the applicant alleged that his consultation with counsel amounted to a five-minute telephone call with a Navy Lieutenant who told him that she would “get back to [him] and never did.”  He alleged that this constituted a violation of his due process rights.

APPLICABLE REGULATIONS

Article 20.C.2.a.6.b. of the Coast Guard Personnel Manual states that all recruits will undergo urinalysis within three days after reporting for training.  The procedures for collecting urine for urinalysis are provided in Article 20.C.2.c.  

Article 20.C.2.l. provides procedures for urinalysis coordinators to package urine samples securely and ship them by first class mail to the Tripler Army Medical Center in Hawaii for testing.  It also provides that overnight mail or Federal Express may be used to ship the samples only upon “rare occasions” when the urinalysis is needed to get probable cause or reasonable suspicion for a further search.  

Article 20.C.2.m. provides that the laboratory will conduct an initial screening of each sample.  If the screen test is positive, a confirmatory test using gas chromato​gra​phy or mass spectometry is conducted.  Confirmed positive test results are returned to the originating command via Express Mail.

Article 20.C.2.m.5. states that “[c]ommanding officers are not required to obtain a retest from the government contract laboratory when requested to do so by a member.  A member, at his or her own expense, may obtain a [retest of the same specimen] at a DoD or SAMSHA-certified laboratory … .  All requests must be in writing … .  Drug metabolites in urine degrade over time and certain shipping conditions accelerate this degradation.  Lower levels of drug metabolites should be expected when these speci​mens are retested.  Therefore, a negative result from another lab does not necessarily mean that a finding of no drug incident will be made.”

Article 20.C.3.e. states that a com​mand​ing officer should determine whether a “drug incident” has occurred, warranting further action, based on the preponderance of all available evidence, including urinalysis results and state​ments.  Article 20.C.3.e. states that a “mem​​ber’s admission of drug use or a posi​tive confirmed test result, standing alone, may be sufficient to establish inten​tional use and thus suffice to meet this burden of proof.”  Article 20.C.4. states that, when a commanding officer deter​mines that a “drug incident” has occurred, he shall process the member for discharge.

Article 12.B.18.b.4. provides that the Commander of the Military Person​nel Command shall discharge an enlisted member involved in a “drug incident,” as defined in Article 20, with no higher than a general discharge.  Article 12.B.2.c.(2) states that a “general discharge” is a separation “under honorable condi​tions.”


Article 12.B.18.e. states that members with less than eight years of service who are being recommended for an honorable or general discharge by reason of misconduct must (a) be informed in writing of the reason they are being consid​ered for discharge, (b) be afforded an opportunity to make a statement in writ​ing, and (c) “[i]f a general discharge is contemplated, be afforded an opportunity to consult with a lawyer.”


The Separation Program Designator (SPD) Handbook states that persons being invol​untarily discharged for procuring a fraudulent enlistment through deliberate mis​representation or concealment of drug abuse shall be assigned a JDT separation code, an RE-4 reenlistment code, and “Fraudulent Entry into Military Service, Drug Abuse” as the narrative reason for separation shown on their DD 214s.  

FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.  The application was timely.

2.
The applicant alleged that his discharge for fraudulent enlistment was erroneous.  He alleged that the drill instructors conducting the urine sampling must have made an error that resulted in a mix-up with his urine sample (presumably an error that resulted in the switching and mislabeling of urine samples).  The applicant argued that the negative urinalysis results he sub​mit​ted prove that the drill instructors erred in conducting the sampling.  However, given that (a) the military cut-off for metabolites of marijuana is 15 ng/ml, while the cut-off used by Sunrise Medical Labo​ratories was 100 ng/ml and (b) the lapse of 24 days between the Coast Guard’s urine sampling on May 3, 2000, and the sampling by the applicant’s family doctor on May 27, 2000, the Board finds that the urinalysis results of the latter sampling do not impeach the accuracy of the Coast Guard’s sampling and urinalysis.

3.
The applicant alleged that he cannot recall the Coast Guard’s urinalysis coordinators following many of the procedures listed in Article 20.C.2.c.  The appli​cant’s allegations that proper procedures were or may not have been followed is insuf​ficient to overcome the pre​sump​tion of regularity that the Board accords to all Coast Guard officials, includ​ing the drill instructors who conducted the recruits’ urine samp​ling on May 3, 2000.  See 33 C.F.R. § 52.24(b); Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  Apart from his own statements, the only evidence the applicant submitted regarding the possibility of error in the sampling is a sworn statement by a woman indicating that an error was made during her pregnancy testing for induction into the Army National Guard.  How​ever, because the consequences of a positive pregnancy test are not puni​tive and any positive test result can be quickly confirmed by new sampling and testing without spe​cial labora​tory equip​ment, the procedures followed for pregnancy testing need not be as careful as the procedures for drug testing.  The Board notes that the provisions for urine sampling provided in Article 20.C.2.c. apply to drug testing only, not to preg​nancy testing.  There​fore, the Board finds that the woman’s sworn statement about the mistake made during her pregnancy testing is insufficient to overcome the presumption of regularity accord​ed the drill instructors who conducted the applicant’s urine sampling.

4.
The applicant argued that the Board should be persuaded that the test was erroneous because he has consistently denied having used marijuana since December 1999; he allegedly asked to take another test when he learned of the test results on May 23, 2000; he voluntarily underwent new testing on May 27, 2000; he has never been in trouble with the law; and various upstanding citizens and law enforcement personnel have vouched for his character and maturity.  These facts do not persuade the Board that the May 3, 2000, sampling or the positive confirmed result of the urinalysis was erroneous.

5.
The applicant argued that the Coast Guard violated his due process rights by following drug testing procedures that preclude the possibility of challenging and impeaching positive test results by providing another urine sample for testing.  The applicant cited no law that requires the Coast Guard to test urine samples so quickly that timely probative testing with a new sample or the same sample can be done, and the Board knows of none.  Under Article 20.C.2.l. of the Personnel Manual, fast urinaly​sis by overnight mail is only authorized when quick results are needed to get probable cause or reasonable suspicion for a further search.  

6.
The applicant alleged that he asked his command for a “retest” upon learning of the results of the urinalysis on May 23, 2000, but his request was denied.  It is unclear from the record whether he is alleging that he asked to provide a new urine sample for testing or that he asked for the May 3rd sample to be retested.  Under Article 20.C.2.m.5. of the Personnel Manual, a commanding officer need not authorize a “retest” of the same sample, but a member is allowed to pay for retesting of the same urine sample.  Because the applicant is challenging the drill conductors’ procedures, rather than the accuracy of the laboratory’s machines, it appears that the nature of his alleged request for a “retest” was an offer to provide another urine sample for testing, rather than a request to have the May 3rd sample retested.
  However, no provision of the Personnel Manual entitles a member to try to impeach the results of a urinalysis with a test of a second, subsequent sample, presumably because such an attempt would be futile, as the Army’s toxicologist and the Operations Manager of Sunrise Medical Laboratories told the applicant’s father.  The Board finds that the applicant has not proved that his commanding officer committed an error or injustice in failing to provide for testing of another urine sample upon the applicant’s request.

7.
Even assuming, arguendo, that the applicant is alleging that he asked for his May 3rd urine sample to be retested, he has offered no evidence, such as supporting statements, that he actually made this request.  As indicated above, absent evidence to the contrary, the Board presumes that Coast Guard officials have performed their duties “correctly, lawfully, and in good faith.”  See 33 C.F.R. § 52.24(b); Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  The Board finds that, if this is his allegation, the mere allegation is insufficient to overcome the presumption or regularity and prove that his commanding officer refused to allow him to pay for a retest of his May 3rd urine sample, as Article 20.C.2.m.5. of the Personnel Manual requires.

8.
Under Article 12.B.18.e. of the Personnel Manual, the rights of a member with less than eight years of service who is being recommended for an honorable or general discharge by reason of any misconduct include (a) being informed in writing of the reason they are being consid​ered for discharge, (b) being afforded an opportunity to make a statement in writ​ing, and (c) if a general discharge is contemplated, being afforded an opportunity to consult with a lawyer. The applicant’s record includes documentation of his being informed of the reason for his discharge but lacks docu​mentation of his being informed that he could submit a statement in his own behalf and of whether he did so or waived the right to do so.  The applicant made no allegations about this, and the Board presumes that his command and/or attorney did properly inform him of his right to make a statement in his own behalf even though no docu​mentation of it is in the record.  Moreover, assuming arguendo that the applicant was never told or permitted to make such a statement, the Board is not per​suaded that any​thing he might have said in his statement would have deterred his dis​charge for mis​conduct, given the unper​suasive nature of the evidence he has submitted and the argu​ments he has made to this Board.

9.
The applicant alleged that his oppor​tunity to consult with a lawyer con​sisted of an inadequate five-minute telephone conversation and that she was supposed to call him back about some unstated issue but never did.  The applicant provided no evidence to support his allegation that his con​sultation with the lawyer was inadequate.  Nor did he state what information she is alleged to have failed to provide him, or how a more extended consultation might have resulted in an outcome other than the general discharge for misconduct that he received.

10.
Prior to his enlistment, the applicant was advised of the Coast Guard’s drug policies and that any positive drug urinalysis would likely result in an immediate general discharge.  He was also forewarned of the imminent drug testing upon arrival at bootcamp.  The record further indicates that a urine sample taken from him on May 3, 2000, tested positive for the marijuana metabolite THC at a level of 113 ng/ml—well above the cut-off level of 15 ng/ml—which contradicts his sworn statement on his enlistment form that he had not ingested marijuana since December 1999.  Therefore, under Article 12.B.18., the applicant was subject to an immediate general discharge for the misconduct of fraudulent enlistment.  He has not proved by a preponderance of the evidence that the Coast Guard committed any error or injustice in doing so.

11.
Under the SPD Handbook, whose codes are used by all of the military services, the only reenlistment code that can be assigned to a member discharged for procuring a fraudulent enlistment by misrepresenting his drug abuse is RE-4 (ineligible to reenlist).  The applicant has not proved that his command committed any error or injustice in assigning him an RE-4 reenlistment code.

12.
The Board notes that under the SPD Handbook, recruits who are dis​charged for lying about their drug abuse and assigned the JDT separation code are not supposed to receive “misconduct” as the narrative reason for separation shown on their discharge forms, as the applicant did.  Instead, the narrative reason for separation is supposed to be “fraudulent entry into military service, drug abuse.”  However, the applicant has not asked the Board to correct this error, and the Board does not believe that such a correction would be in the applicant’s interest.  Therefore, the Board will not order this correction.

13. 
Accordingly, the applicant’s request should be denied for lack of merit.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]

ORDER

The application of former SR xxxxxxxxxxxxxxxxxxxxxxxxx, USCG, for correction of his military record is denied.







 Thomas F. Muther, Jr.







 Adrian Sevier







 Thomas H. Van Horn 

�  The record indicates that the applicant’s urine sample was taken on May 3, 2000.


� See footnote 1.


�  The “reference range,” or cut-off level, for the May 15, 2002, test is unknown.


�  The Board notes that, under the Separation Program Designator Handbook, members who receive a JDT separation code are supposed to receive “fraudulent entry into military service, drug abuse,” instead of “misconduct,” as the narrative reason for separation shown on their discharge form DD 214.


�  This interpretation of the applicant’s use of the word “retest” is consistent with his description of the second sampling done of the Army National Guard recruit’s urine for pregnancy testing, for which he also used the term “retest.” 





