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FINAL DECISION

ANDREWS, Deputy Chair:

This proceeding was conducted according to the provisions of section 1552 of title 10 and section 425 of title 14 of the United States Code.  The applica​tion was dock​et​ed on July 28, 2003, upon receipt of the applicant’s application and medical records.


This final decision, dated April 15, 2004, is signed by the three duly appoint​ed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS


The applicant asked the Board to correct his record to show that he was retired by reason of physical disability on May 1, 2001, rather than by reason of sufficient years of service.  He alleged that, prior to his retirement, the Coast Guard began to process him under the Physical Disability Evaluation System (PDES) by convening an Initial Medical Board (IMB).  However, when he accepted a regular retirement, the PDES processing was stopped.  He stated that if he had known the PDES processing would stop, he would not have retired.

The applicant stated that prior to his retirement, he had a basic physical but not an “intensive” one.  He alleged that the doctor told him to let the Department of Veter​ans’ Affairs (DVA) deal with his health problems.  However, he alleged, had his doctor or command told him about everything that was in his medical record, he would have remained in the service to complete the PDES process.  He stated that his medical records reveal that he incurred the following conditions while on active duty: 

· L5-S1 disk surgery and spinal stenosis (1987),

· pain in his lower and thoracic spine and “popping” in hips (1990), 

· facet syndrome (back pain caused by contact of the vertebral facets) (1998),

· paresthesia and peri​ph​eral nerve syn​drome (numbness, prickling, and pain in the thighs) (1998),

· osteoarthritic changes in both hips (2001), 

· right shoulder impingement (1982), 

· hernia (1982 and 2001), 

· non-functional left kidney (1998), 

· enlarged spleen (splenomegaly) (1982), 

· chronic hepatitis and hepatocellular disease (1982), 

· polycythemia (an increase in red cell mass in the blood) (1994),

· Celiac disease (intolerance to wheat, rye, barley, and oats) (1997), 

· selective IgA immunodeficiency (1997), 

· pruritis (itching) in legs (1995),

· phlebitis (inflammation of a vein) (1975), 

· hypertension (1999),

· femoral bruit (noise heard by stethoscope in artery or vein) (2000), and

· tobacco use disorder (1973). 

The applicant alleged that he is currently suffering from Celiac disease, selective IgA immunodeficiency, thoracic lumbosacral neuritis, tobacco use disorder, left hernia, hypertension, peripheral neuropathy in both legs, “various changes in [the] nerves” at the C5, C6, and C7 disks, and advanced pallorous ischemic degeneration.

SUMMARY OF THE RECORD

On March 26, 1979, the applicant enlisted in the Coast Guard, having previously served 2 years, 11 months, and 22 days in the Army.  Upon his Report of Medical His​tory, he indicated that his only health problems had been hay fever and phlebitis, which he had had in the Army.  He remained on active duty until his retirement in 2001.

Hernias
In March 1982, the applicant had a left inguinal hernia repaired.  A doctor noted that the applicant stated that the hernia had first been diagnosed five years before.

On December 22, 2000, a doctor noted that the applicant had a bilateral hernia that should be repaired.  On January 20, 2001, the applicant underwent surgery to repair the hernia.  No complications from this surgery were noted by his doctors.

Liver Problems

While the applicant was hospitalized for his hernia surgery in 1982, it was dis​covered that he had hepatitis.  In September 1982, tests revealed that the hepatitis had caused abnormal liver function.

In July 1999, the applicant was diagnosed with pseudohyperparathyroidism due to a deficiency of vitamin D.  The doctor concluded that the applicant could not easily absorb the vitamin due to his post-hepatitis abnormal liver function.  He was prescribed a calcium supplement.

Kidney Problem

During a quadrennial physical examination in January 1998, a doctor noted that the applicant had proteinuria (protein in his urine).  Follow-up testing showed that his left kidney was non-functional.  On December 27, 2000, a doctor noted that the left kid​ney was “minimally functional” but “chronically stable” with no evidence of deteriora​tion.

Back Pain and Thigh Pain and Numbness

On April 20, 1987, the applicant sought help for pain in his lower back and left leg.  An MRI revealed that the disc at the L5-S1 level was herniated.  On August 13, 1987, surgeons performed a diskectomy and “S1 nerve root sleeve decompression.”

In September 1990, the applicant again sought treatment for lower back pain and for pain radiating down his left thigh.  It was treated with exercise and ibuprofen.  On a Report of Medical History for a physical examination in March 1992, he indicated that his back hurt occasionally “after extended physical work.”  According to his medical records, he complained of lower back and hip pain in September and October 1992.  He was advised to treat it with moist heat, exercise, ibuprofen, and a back support belt.  The same was prescribed again for lower back pain in April 1993.  On June 6, 1994, after the applicant sought help for pain in his lower back and left thigh, he was diagnosed with sciatica and prescribed physi​cal therapy but still found fit for duty.

In June 1997, the applicant’s lower back and thigh pain flared up again.  During his quadrennial physical examination on January 7, 1998, he reported that he occasion​al​ly had back pain while driving but was no longer using a back support.  

On December 22, 1998, the applicant complained of increased lower back and leg pain after he lifted something heavy.  An orthopedist diagnosed his back pain as “facet syn​drome" resulting from his 1987 diskectomy.  He was referred to a chiropractor for periodic mani​pu​lation, electrical stimulation, and hydrotherapy, which continued through​out 1998, 1999, and 2000.

On January 28, 1999, the applicant sought help for intermittent numbness (pares​thesia) in his right thigh.  He was referred to a neurologist.  Xrays showed “a tiny supe​rior end-plate anterior spur at the L5 surgical body.  There is no obvious degenera​tive disk disease, fracture, dislocation spondylolisthesis or spondylosis, lytic or blastic lesion.”  On March 1, 1999, the neurologist found that the applicant’s motor, sensory, and reflex functions were intact.  He prescribed exercise.

Shoulder Problems

On February 5, 1988, the applicant sought help for pain in his right shoulder.  Tests indicated that he had a right shoulder nerve impingement.  He was advised to treat it with heat and ibuprofen.  In November 1997, the applicant again complained of shoulder pain.  A doctor noted that surgery would fix the problem.

Polycythemia  

On July 5, 1988, a doctor noted that the applicant’s chronic two-pack-a-day smoking habit had caused a “mild pulmonary insufficiency,” which in turn had caused polycythemia (an increase in red cell mass in the blood).  

In May 1997, the applicant was referred to a hematologist because of his poly​cythemia.  In March 1998, a doctor reported that tests showed that the applicant’s polycythemia was “spurious”
 (simulated) and that no further follow-up was necessary.

Pruritis

In both May and December 1995, after the applicant received ant bites on his legs, he was diagnosed with pruritis (itching).  On May 31, 2000, the applicant was treated for pruritic (itchy) dermatosis on his right calf.

Hypertension and Vascular Problems

On December 20, 1995, the applicant was diagnosed with hypertension and pre​scribed medication to lower his blood pressure.  Nevertheless, he was found fit for overseas duty.

On December 16, 1998, a doctor noted that the applicant’s hypertension was not well controlled and that he was still smoking a pack of cigarettes per day.  On March 2, 1999, a doctor again noted that the applicant’s hypertension was “uncon​trolled” by medication.  The applicant’s prescription was modified and on November 28, 2000, a doctor noted that the applicant’s hyperten​sion was “well controlled” by medication.  During his retirement physical examination on January 11, 2001, his diastolic blood pressure was below 90 mm Hg.

On June 10, 1999, the applicant complained of increasing swelling in his ankles.  He stated that he had had some swelling since he first had phlebitis in 1973.

On November 6, 2000, a doctor noted that the applicant had a loud right femoral artery bruit and was again complaining of numbness in the right thigh.  He was referred to a Vascular Clinic.  On December 22, 2000, an ultrasound was done to inves​ti​gate the possibility of a pseudoaneurysm or fistula.  The ultrasound showed that the veins and arteries were normal and that there was no evidence of a pseudo​aneurysm, fistula, or venous thrombosis.

Celiac Disease and IgA Immunodeficiency

On November 12, 1999, the applicant underwent an esophagogastroduodeno​scopy and biopsy, which revealed that he had an IgA deficiency.
  He was diagnosed with Celiac disease (sprue)
 and advised not to eat anything with gluten in it, such as wheat, rye, barley, and oats.

On December 14, 2000, a gastroenterologist noted that a gluten-free diet could not be maintained on a Coast Guard cutter and that the applicant was therefore not fit for sea duty.

Physical Examinations and Retirement

During the applicant’s quadrennial physical examination in January 1998, a doctor noted his complaints of occasional back pain and his hypertension, polycy​the​mia, and proteinuria (protein in urine) and found that he was fit for “world wide serv​ice.” 

On May 23, 2000, a doctor made a note that the applicant’s medical record was not available for an examination because the applicant himself had taken it and had it since April 25, 2000.

 
On January 8, 2001, the applicant requested voluntary retirement.
  On January 11, 2001, he completed a Report of Medical History in preparation for his retirement physical examination.  He stated that he was in good health and reported that he had previously had a skin problem, hypertension, liver problems, and facet syndrome and that he would be undergoing another hernia repair.  The doctor noted these conditions and his femoral bruit and atrophic kidney and found the applicant fit for retirement.  There is no form CG-4057 in the applicant’s record to show whether he agreed or dis​agreed with the doctor’s assess​ment.

On January 25, 2001, the Coast Guard Personnel Command (CGPC) approved the applicant’s request for voluntary retirement.  He received orders to retire as of August 1, 2001.

On February 8, 2001, the applicant requested that his retirement date be advanced from August 1 to May 1, 2001.
  On February 21, 2001, CGPC granted his request.

On May 1, 2001, at the age of 46, the applicant was retired by reason of sufficient years of service, having completed 25 years and 27 days on active duty.

VIEWS OF THE COAST GUARD

On December 11, 2003, the Judge Advocate General of the Coast Guard sub​mit​ted an advi​sory opinion recom​mend​ing that the Board deny the applicant’s request.  He based his recom​mendation in part on a memorandum on the case prepared by CGPC (see below).  In addition, he argued that “absent strong evidence to the contrary, gov​ernment officials are presumed to have carried out their duties correctly, lawfully, and in good faith,” citing Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992), and Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  He argued that the applicant has failed to submit any evidence to show that the Coast Guard committed an error or injustice in conducting his final physical examination or in failing to process him under the PDES for a disability retirement.

Memorandum of CGPC


 CGPC stated that the record indicates that the applicant requested early retire​ment in January 2003 and underwent a thorough physical examination shortly there​af​ter.  CGPC pointed out that on the Report of Medical History that the applicant com​pleted prior to his retirement physical examination, he stated that he was in good health.  CGPC also pointed out that the examining physician found that he met the physical standards for a regular requirement with no disqualifying defects and that there is no evidence in the record that an IMB was ever initiated for the applicant before or after his approved retirement physical examination.


CGPC stated that after his retirement physical examination and prior to his retirement, the applicant “received treatment for a variety of conditions, most of which he had received treatment for during his career, and he underwent surgery for a hernia, but there is no evidence to support the Applicant’s assertion that any of these condi​tions were determined to be unfitting for service.”  CGPC further stated that it “is clear from the record that the Applicant willingly remained on active duty for a number of years and continued to satisfactorily perform his duties, despite suffering a variety of condi​tions.”  Therefore, CGPC argued that Chapter 2.C. of the PDES Manual “would pre​clude him from consideration for disability retirement.”


CGPC stated that although the applicant alleged that he had been rated as 60% disabled by the DVA, there is no evidence supporting this allegation in the record.  However, CGPC argued, even if the applicant has received a 60% rating from the DVA, such ratings “are not deter​mina​tive of the issues involved in military disability rating determinations” because the DVA awards ratings based upon veterans’ employability, whereas under the PDES, members receive ratings based upon the extent to which their permanent disabilities make them unfit to perform the duties of their rank and rating.  CGPC stated that if the applicant’s condition has deteriorated since his retirement, the DVA is the “appropriate venue … to have his conditions treated and rated.”

APPLICANT’S RESPONSE TO THE COAST GUARD’S VIEWS

On December 15, 2003, the BCMR sent the applicant a copy of the Coast Guard’s advisory opinion and invited him to respond within 30 days.  No response was received.

SUMMARY OF APPLICABLE LAW

Provisions of the Personnel Manual (COMDTINST M1000.6A)


Under Article 12.C.3. of the Personnel Manual, members who are going to retire must undergo a physical examination.  If the examination uncovers an impairment that is listed as disqualifying under the Medical Manual, the member may be processed for a disability retirement under the PDES “only if the provisions of the [PDES Manual], paragraph 2.C. are satisfied.”

Provisions of the Medical Manual (COMDTINST M6000.1B)

Article 3.F. of the Medical Manual provides that members with medical condi​tions that “are normally disqualifying” for reten​tion in the Service shall be referred to an IMB by their commands.  Chronic hepatitis with “objective evidence of impaired liver function” is a potentially disqualifying condition under Article 3.F.9.a.(6).  Hyper​tension with “diastolic pressure consistently more than 90 mmHg” is a potentially dis​qualifying condition under Article 3.F.8.c.(2)(a).  Under Article 3.F.8.b., phlebitis may be disqualifying if “repeated attacks require such frequent treatment as to interfere with satisfactory performance of duty,” and post-phlebitic syndrome (chronic venous insuf​ficiency) may be disqualifying if it is “more than mild and symptomatic despite elastic support.”

  Shoulder problems that prohibit forward arm elevation to less than 90 degrees and sideways elevation to less than 90 degrees or that result in recurrent dislocations that are not repairable by surgery are potentially disqualifying under Article 3.F.12. of the Medical Manual. Under Articles 3.F.13.c. and 3.F.14.dd., back pain and skin disor​ders may be dis​quali​fying if they interfere with the satisfactory performance of duty.  Under Article 3.F.15.o., persistent pain or sensory disturbances “of such a degree as to definitely interfere with the performance of duty” are disqualifying.  Under Article 3.F.9.b.(7), inguinal hernias are only disqualifying if they are “not amenable to surgical repair.”  Poly​cythemia and chronic splenomegaly that do not respond to therapy or require prolonged, intensive medical supervision are potentially disqualifying under Article 3.F.18.d.  Under Article 3.F.12.c.1.(c), osteoarthritis is disqualifying if there are “[s]evere symptoms associated with impaired function, supported by x-ray evidence and documented his​tory of recurrent incapacity for prolonged periods.”

Sprue (Celiac disease) is disqualifying for enlistment in the Coast Guard under Article 3.D.8. of the Medical Manual, but under Article 3.F.10., it is not disqualifying for retention in the Coast Guard.  Pseudohyperparathyroidism, having an atrophic kidney, and femoral bruits are not listed as potentially qualifying conditions under Article 3.F.

Article 4.B.27.a. of the Medical Manual requires completion of a form CG-4057 “as a statement of agree​ment or disagreement with the assumption of fitness of duty upon separation from the Coast Guard.”  Article 4.B.27.c. provides that “[m]embers not already in the physical dis​ability evaluation system, who disagree with the assumption of fitness for duty at separation shall indicate on the reverse of form CG-4057.  They shall then pro​ceed as indicated in paragraph 3-B-5. of this manual.  Members who agree with the assumption shall check the box indicating agreement.”

According to Article 3.B.5., which is entitled “Objection to Assumption of Fitness for Duty at Separation,”

[a]ny member undergoing separation from the service who disagrees with the assump​tion of fitness for duty and claims to have a physical dis​ability as defined in section 2-A-38 of COMDTINST M1850.2 (series), Physical Disability Evaluation System, shall submit written objections, within 10 days of signing the Chronological Record of Service (CG-4057), to Commander [Military Personnel Command]. . . .

. . . Commander [Military Personnel Command] will evaluate each case and, based upon information submitted, take one of the following actions:

(1) find separation appropriate, in which case the individual will be so notified and the normal separation process completed;

(2)  find separation inappropriate, in which case the entire record will be returned and appropriate action recommended; or

(3)  request additional documentation before making a determination.
According to Article 3.B.6., which is entitled “Sep​aration Not Appro​pri​ate by Reason of Physical Disability,”

[w]hen a member has an impairment (in accordance with section 3-F of this manual) an Initial Medical Board shall be convened only if the condi​tions listed in paragraph 2-C-2.(b) [of the PDES Man​ual] are also met.  Otherwise the member is suitable for sep​ara​tion.

Provisions of the PDES Manual (COMDTINST M1850.2C) 

The PDES Manual  governs the separation of members due to physical disability.  Article 2.C.2.a. provides that the “sole stan​dard” to be used in “making determinations of physical disability as a basis for retirement or separation shall be unfitness to perform the duties of office, grade, rank or rating because of dis​ease or injury incurred or aggra​vated through military service.”  Article 2.C.2. of the PDES Manual states the following:

b.
The law that provides for disability retirement or separation (10 U.S.C., chapter 61) is designed to compensate a member whose military service is terminated due to a physical disability that has rendered him or her unfit for continued duty.  That law and this dis​ability evaluation system are not to be misused to bestow compensa​tion benefits on those who are voluntarily or mandatorily retiring or separat​ing and have theretofore drawn pay and allowances, received promo​tions, and continued on unlimited active duty status while tolerating physical impairments that have not actually precluded Coast Guard service.  The following policies apply.

   (1)
Continued performance of duty until a member is sched​uled for separation or retirement for reasons other than phys​​ical disabil​ity creates a presumption of fitness for duty.  This pre​​sumption may be overcome if it is established by a prepond​erance of the evidence that:


(a)
the service member, because of disability, was phys​i​cal​ly unable to per​form adequately the duties of office, grade, rank or rating; or


(b)
acute, grave illness or injury, or other deterioration of the mem​ber’s physical condition occurred immediately prior to or coincident with processing for sepa​ration or retirement for reasons other than physi​cal disability which rendered him or her unfit for further duty.

    (2)
A member being processed for separation or retirement for reasons other than physical disability shall not be referred for disability evaluation unless the conditions in paragraph 2.C.2.b.(1)(a) or (b) are met.

c.
If a member being processed for separation or retirement for reasons other than physical disability adequately performed the duties of his or her office, grade, rank or rating, the member is presumed fit for duty even though medical evidence indicates he or she has impairments.  

( ( (
f.
The following standards and criteria will not be used as the sole basis for making determinations that an evaluee is unfit for continued military service by reason of physi​cal disability.

    (1)
Inability to perform all duties of his or her office, grade, rank or rating in every geographic location and under every conceivable circumstance …

    (2)
Inability to satisfy the standards for initial entry into military service …

( ( (
i.
The existence of a physical defect or condition that is ratable under the standard schedule of rating disabilities in use by the [Depart​ment of Veterans Affairs] does not of itself provide justi​​fi​cation for, or entitlement to, separation or retirement from military service because of physical disability.  Although a mem​ber may have physical impair​ments ratable in accordance with the VASRD, such impairments do not neces​sarily ren​der the mem​ber unfit for military duty. . . .
FINDINGS AND CONCLUSIONS


The Board makes the following findings and conclusions on the basis of the applicant's military record and submissions, the Coast Guard's submis​sions, and appli​cable law:

1.
The Board has jurisdiction concerning this matter pursuant to sec​​tion 1552 of title 10 of the United States Code.  The application was timely.

2.
 The applicant requested an oral hearing before the Board.  The Chair, acting pursuant to 33 C.F.R. § 52.31, denied the request and recom​mended disposition of the case without a hearing.  The Board concurs in that recommendation.

3.
The applicant alleged that prior to his retirement, the Coast Guard began to process him under the PDES for a disability retirement.  However, there is no evi​dence in the record before the Board that the applicant’s command or any medical authority initiated or recommended initiating PDES processing for the applicant.  

4.
The applicant alleged that at the time of his retirement, he did not know everything that was wrong with him or the contents of his medi​cal record.  However, the record indicates that on May 23, 2000, about eleven months before his retirement and eight months before his retirement physical, the applicant had his service medical record in his possession for almost one month.  The record indicates that every medical condition he still had at the time of his retirement had been diag​nosed and documented in his medical record prior to May 2000, except (1) the pruritic (itchy) dermatosis, which was diag​nosed on May 31, 2000; (2) the bilateral hernia, which was diagnosed on December 22, 2000, and repaired by surgery on January 20, 2001; and (3) the femoral bruit, which was diagnosed on November 6, 2000, and found not to be indicative of an underlying problem, such as an a pseudo​aneurysm, fistula, or venous thrombosis, on December 22, 2000.  The Board is not per​suaded that the appli​cant could have been unaware of his dermatosis, hernia, or femoral bruit at the time he requested voluntary retirement on January 8, 2001.  Nor is the Board persuaded that, at the time of his retirement, the applicant was unaware of the other diagnoses he had received over the course of his military service.  The documentation of the appli​cant’s retirement physical examination indicates that his various diagnoses were reported by him and dis​cussed and con​sidered by the examining physician.  As the Judge Advocate General stat​ed, absent evidence to the contrary, the Board presumes that gov​ernment officials, includ​ing the applicant’s doctors, have acted correctly, law​fully, and in good faith.  33 C.F.R. § 52.24(b); Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992), and Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979).  The Board therefore presumes that the applicant’s doctors acted professionally in discussing his medi​cal conditions with him as they were diagnosed and treated.  The applicant has sub​​mitted insufficient evidence to overcome that presump​tion.

5.
The applicant alleged that he was disabled by several medical conditions at the time of his retirement and that the Coast Guard’s failure to award him a disability retirement constitutes an error and injustice in his record.  The record indicates that over the course of the applicant’s military service, he was diagnosed with several conditions that are potentially disqualifying for retention on active duty.  Under Article 3.F. of the Medical Manual, hypertension, phlebitis, hernias, polycythemia, pruritic dermatosis, back pain, numbness, and shoulder problems that significantly inhibit movement are all potentially disqualifying for reten​tion.  However, the record also indicates that the appli​​cant continued to perform active duty while tolerating these conditions for months or years before he voluntarily requested retirement.  Under Article 2.C.2.b. of the PDES Manual, the laws that provides for the disability retirement of members whose military service is cut short by disability “are not to be misused to bestow compensation benefits on those who are voluntarily or mandatorily retiring or separating and have theretofore drawn pay and allowances, received promotions, and continued on unlimited active duty status while tolerating physical impairments that have not actually precluded Coast Guard service.”  There is no evidence in the record indicat​ing that the applicant was unable to perform his duties or was missing significant time at work because of his various diagnoses prior to his retirement.  In this regard, the Board notes the following:

a)  With respect to the condition of the applicant’s liver, the Board notes that he was diagnosed with hepatitis in 1982 and that as a result, he has abnormal liver func​tion.  Although this condition is potentially disqualifying for retention on active duty under Article 3.F.9.a.(6) of the Medical Manual, the record indicates that the applicant completed eighteen years of active duty after receiving this diagnosis.  Under Articles 2.C.2.b.(1) and 2.C.2.c. of the PDES Manual, a member who continues to perform active duty until scheduled for retirement for reasons other than physical disability is pre​sumed to be fit for duty even if he has impairments, and no PDES processing is indi​cated unless he cannot adequately perform his duties.

b)  With respect to the applicant’s back pain and thigh pain and numbness, the Board notes that he experienced these problems occasionally throughout the 1990s and that they were diagnosed as facet syndrome with sciatica, paresthesia, and peripheral nerve syndrome secondary to his 1987 diskec​tomy.  The record indicates that the appli​cant continued serving on active duty while receiv​ing periodic chiropractic treatment for these problems during his last three years of service.  In 1999, xrays showed no sig​nificant spinal degeneration or spondylosis, and the appli​cant’s motor, sensory, and reflex functions were found to be intact.  There is insufficient evidence in the record to show that the condition of the applicant’s back and thigh interfered with his perform​ance of duty, as required under Articles 3.F.13.c. and 3.F.15.o. of the Medical Manual.

c)  With respect to the applicant’s hypertension, the Board notes that he con​tin​ued to serve on active duty for years while his doctors attempted to control his blood pressure.  Moreover, on November 28, 2000, a doctor noted in the applicant’s record that his hypertension was “well controlled,” and his diastolic blood pressure was below 90 mmHg on the day of his retirement physical examination, January 11, 2001. There​fore, it was not disqualifying pursuant to Article 3.F.8.c.(2)(a) of the Medical Manual.

d)  With respect to the applicant’s phlebitis, pruritic dermatosis, and shoulder impingement, the record indicates that these conditions occasionally flared up and caused the applicant discomfort.  There is no evidence in the record that the phlebitis or derma​tosis interfered with his satisfactory performance of duty, as is required under Articles 3.F.8.b. and 3.F.14.dd. for PDES processing.  Nor is there any evidence that at the time of the applicant’s retirement, his shoulder condition significantly hindered his arm motion and was not repairable by surgery, as required under Article 3.F.12.  In fact, when his shoulder condition was symptomatic in 1997, a doctor noted that surgery would repair the problem permanently.

e)  With respect to the applicant’s polycythemia, the Board notes that in 1997, a hematologist determined that it was spurious and stated that no further follow-up was necessary.  Therefore, it cannot by considered disqualifying pursuant to Article 3.F.18.d. of the Medical Manual.  

f)   With respect to the applicant’s hernia, the record indicates that it was surgi​cally repaired prior to his retirement and that no complications were reported.  There​fore, it was not disqualifying pursuant to Article 3.F.9.b.(7) of the Medical Manual.

g)  In 1999, the applicant was diagnosed with selective IgA deficiency and Celiac disease, which cause him to be sensitive and intolerant to foods containing gluten.  Under Article 3.D.8. of the Medical Manual, this condition is disqualifying for enlist​ment in the Coast Guard, but it is not listed as a potentially disqualifying condi​tion for retention in the Coast Guard when diagnosed in a member already on active duty.  Although as a doctor noted in December 2000, a wheat-free diet could not be main​tained while underway on a cutter, this fact does not persuade the Board that the appli​cant was disabled by this condition or entitled to a disability retirement because of it.  Under Article 2.C.2.f. of the PDES Manual, a member’s inability to perform all possible duties of his rank and rating “under every conceivable circumstance” and his inability to satisfy the physical standards for enlistment “will not be used as the sole basis for making determinations that an evaluee is unfit for continued military service by reason of physical disability.”  The record indicates that, following the applicant’s diagnosis in 1999, he continued to perform active duty at the Engineering Logistics Center until his retirement.  Moreover, members who are disqualified from service because of a medical condition that is not listed as a potentially disqualifying disability in Article 3.F. of the Medical Manual receive administrative separations, if not retired, rather than PDES processing.  See Personnel Manual, Article 12.B.12.a.12.  Therefore, the Board finds that the Coast Guard committed no error or injustice in not awarding the applicant a dis​ability retirement because of his selective IgA deficiency and Celiac disease.

h)  Pseudohyperparathyroidism, having one atrophic kidney, and femoral bruits are not listed as potentially qualifying disabilities under Article 3.F. of the Medical Manual.  Moreover, there is no evidence in the record that these conditions rendered the applicant unfit to perform the duties of his grade and rating, a prerequisite for PDES processing and disability retirement under Article 2.C.2.a. of the PDES Man​ual.  He served for years on active duty with the atrophic kidney and pseudo​hyper​para​thyroid​ism.  The kidney problem was described by a doctor as “chronically stable,” and the pseudohyperparathyroidism required only calcium supplements.  Although the femo​ral bruit was noticed in November 2000, a few months before his retirement, on Decem​ber 22, 2000, an ultrasound showed that the veins and arteries of his groin area were normal and that there was no evidence of a pseudo​aneurysm, fistula, or venous throm​bosis. 

i)  The applicant alleged that he was diagnosed with osteoarthritic
 changes in his hips with “popping” in 2001 prior to his retirement.  There is no evidence of this diagnosis in his Coast Guard medical records.  However, even assuming the condition existed prior to his retirement, there is no evidence that it incapacitated him for long periods, as required under Article 3.F.12.c.1.(c) of the Medical Manual, or that it rendered him inadequate to perform his duties, as required under Article 2.C.2.b.(1) of the PDES Manual, to justify PDES processing and the award of a disability separation or retirement.

j)  The applicant alleged that he was diagnosed with an enlarged spleen in 1982.  Although the Board did not find a diagnosis of splenomegaly in the applicant’s medical records, assuming he did have this condition in 1982, as he alleged, there is no evidence that the condition was chronic and still existed upon his retirement.  Nor is there any evidence that the condition did not respond to therapy or that it required prolonged, intensive medical supervision, as required to justify PDES processing under Article 3.F.18.g. of the Medical Manual.

k)  The applicant alleged that he has suffered from tobacco use disorder since his enlistment in the Army.  This disorder is not listed as a potentially disqualifying condi​tion under Article 3.F. of the Medical Manual.  While it is clear from the appli​cant’s medical records that his smoking caused or contributed to several of his medical prob​lems over the course of his service, it is not a legal basis for awarding him a disability retirement.

6.
In light of the above, the Board finds that the applicant has not proved by a preponderance of the evidence that the Coast Guard committed an error or injustice in not processing him under the PDES and awarding him a disability retirement either because of any one of his medical conditions or because of his various diagnoses com​bined.  The Board notes that the applicant himself reported that his health was “good” when he completed the Report of Medical History for his retirement physical examina​tion on January 11, 2001.  There is no evidence in the record that, prior to the applicant’s request for voluntary retirement on January 8, 2001, he was being processed under the PDES.  Under Article 2.C.2.b.(2) of the PDES, a member, such as the applicant, who is “being processed for separation or retirement for reasons other than physical disability shall not be referred for disability evaluation unless the conditions in paragraph 2.C.2.b.(1)(a) or (b) are met.”  The applicant has not proved that he met either of those conditions, which are that he (a) was phys​i​cal​ly unable to per​form adequately the duties of office, grade, rank or rating or (b) suffered an “acute, grave illness or injury” immediately prior to or coincident with his processing for retirement which rendered him unfit for further duty.  The record indicates that the applicant continued to perform his duties ably until his voluntary retirement.  Article 2.C.2.b. of the PDES expressly prohibits misuse of the PDES “to bestow compensation benefits on those who are vol​untarily … retiring … and have theretofore drawn pay and allowances, received pro​motions, and continued on unlimited active duty status while tolerating physical ail​ments that have not actually precluded Coast Guard service.”  If any of the applicant’s service-connected medical conditions has worsened since his retirement, the proper source of benefits for him is the DVA. 

7.
The Board notes that there is no form CG-4057 in the applicant’s record to show whether he agreed or disagreed with the assessment of the physician who con​ducted his retirement physical examination that he was fit for a voluntary retire​ment.  Under Article 4.B.27.a. of the Medical Manual, if a member objects to a physi​cian’s finding of fitness on this form, his case is reviewed by CGPC.  However, the applicant did not allege that he objected to the physician’s finding of fitness prior to his retire​ment or that his objection was ignored.  Moreover, in light of the fact that he reported that his health was “good” at the time of his retirement physical examination, the Board finds insufficient evidence to prove that the applicant did or would have objected to the physician’s finding (if the form CG-4057 was not actually completed) or that any objec​tion would have resulted in PDES processing rather than voluntary retirement.   

8.
Accordingly, the applicant’s request should be denied.

ORDER

The application of retired xxxxxxxxxxxxxxxxxxxxxxxx, USCG, for cor​rection of his military record is denied.







 Thomas F. Muther, Jr.







 Adrian Sevier







 Thomas H. Van Horn 

�  Spurious or stress polycythemia is a chronic increase in the total red blood cell mass of the blood “seen most often in middle-aged, mildly obese males who are active, anxiety-prone, and hypertensive, occurring without the characteristic symptoms associated with polycythemia vera [true polycythemia], i.e., without leukocytosis, splenomegaly, and thrombocytosis.”  Dorland’s Illustrated Medical Dic�tion�ary, 29th Ed. (2000), pp. 1429-30.


�  Selective IgA deficiency can be caused by hepatitis. See Braunwald, E., et al., eds., Har�rison’s Principles of Internal Medicine, 15th ed. (McGraw-Hill, 2001), p. 765, table 119-1.


� Celiac disease, or sprue, is a malabsorption syndrome, precipitated by the ingestion of gluten-containing foods, that is characterized by the loss of the absorptive function of intestinal villi. Dorland’s Illus�trated Medical Dic�tion�ary, 29th Ed. (2000), p. 513.  Selective IgA deficiency is considered a contributive factor. See Braunwald, E., et al., eds., Har�rison’s Principles of Internal Medicine, 15th ed. (McGraw-Hill, 2001), p. 1674.


� At the time, the applicant was stationed at the Engineering Logistics Center in Baltimore, Maryland.


� Although no copy of this letter is in the record, CGPC’s letter of January 25, 2001, refers to it.


� Although no copy of this letter is in the record, CGPC’s letter of February 21, 2001, refers to it.


� Approximately 65% of people suffer some form of osteoarthritis by the time they are 65 years old.  A radiographic survey has shown that about 2% of people already have some by age 45. See Braunwald, E., et al., eds., Har�rison’s Principles of Internal Medicine, 15th ed. (McGraw-Hill, 2001), p. 1987.








