
DARCOLC 2001

INSTRUCTOR NOTES

OPERATION CORONET HURL

GENERAL BACKGROUND FOR PARTICIPANTS AND INSTRUCTORS
By attending this course, commanders and JAGs alike have shown they realize there are problems, or the potential for problems, in unit deployment situations. Some DARCOLC students may be more aware of these problems than others; however, no one is immune from experiencing them.

PROBLEM RECOGNITION.  The first step is problem recognition.  Just as the problems presented in these scenarios are not exhaustive of all possible issues that may arise, neither will the discussion and “solutions” of the problems dispose of all possible situations.  With this in mind, one realizes, first, that no “correct” answers exist and, second, that this thinking exercise is designed to identify types of problems, to facilitate recognition of those problems, and to arrive at a means of addressing them.

Experience levels will differ. Units, commanders, and JAGs who have deployed to a certain area will have more confidence and ability to handle problems that are a rehash of their prior experiences.  They will be able to draw on prior relationships, knowledge of the governmental infrastructure, and an established pattern of how to deal with the problems.  This, however, is only a start.  Therefore, the seminar will offer no “right” answer as to how to get the job done.  The key is to solve the problem within the framework of permissible laws, treaties, and Instructions.

PRE-PLANNING.  A key element of DARCOLC is (and a “lesson learned” will be) to emphasize the need for pre-planning and anticipation of issues.  This process must begin at home station well before you leave and extend until after you return.  It involves identifying essential personnel; knowing how to cope with problems in securing the services of essential personnel; recognizing and dealing with the complications of local laws and customs, which includes host nation regulatory authority as well as local officials; and developing the ability to identify the personnel and equipment that must accompany the unit on deployment.  Pre-planning is essential.  This exercise will make clear that it includes more than nuts and bolts.  By necessity, it requires extensive planning at home and overseas.

Pre-planning by commanders will involve not only operational personnel who deal with mission accomplishment but also those who make it possible for mission personnel to operate effectively.  They must analyze medical, legal, and chaplaincy needs.  They should identify and obtain pre-deployment coordination with the nearest support facility staffed by American military personnel (not necessarily always Air Force personnel).  And, last but not least, they need to locate and to make ready for use the appropriate “panic buttons” necessary to address the multitude of problems that might arise, even though the call may never have to be made.

THE PROBLEM SOLVING PARADIGM.   Perhaps the single most important aspect of DARCOLC is to permit commanders and JAGs to jointly develop a problem solving paradigm or analytical framework for approaching difficult issues.  Focus your seminar on a careful and systematic analysis of every major issue before it.  Look at status, circumstances, controlling Instructions, statutes or treaties, and other guidance.  The “checklist” that commanders and JAGs should take with them is not one of answers to specific situations but of the methodology to be used to approach new and difficult problems.  This course is designed to help participants develop an effective methodology for matching potential problem areas with the alternative responses that may be available.

With these considerations in mind, the following instructor notes are intended to assist in problem identification and the development of problem solving techniques, to encourage discussion, to stimulate thinking, and to present a means of addressing the many types of expected and unexpected problems that tend to become more complicated in a foreign environment.

Just as in 2000, there is a set of handouts summarizing the major issues raised during each seminar.  At the end of each seminar, you should give each participant a copy of the summary for that scenario.  Although these handouts are a response to the continuing demand for a checklist, they do NOT purport to be a comprehensive list of problems that might arise on a deployment.  You should emphasize that each handout is simply a summary of some of the major issues raised in the scenario.

Finally, be alert for new ideas and approaches from seminar participants.  Part of the value of DARCOLC is that the course presents a superb opportunity to draw on the deployment experiences of commanders and JAGs and turn them into teaching tools for the future. 

INTRODUCTORY SCENARIO (#1)

1-1.
a.
“IT’S DIFFERENT OUT HERE.”  A number of assumptions mentioned in the overview of the deployment should provide “food for thought” for the commander and JAG involved in the planning process.  

· This is an operational mission with “local flying authorized.”   This means that the unit will participate in certain real-world operations, but may also conduct its own training exercises.  

· Training at home and training in a foreign country are likely to be entirely different experiences.  No one should assume that, because it's a “piece of cake” at home, it would be the same overseas, particularly in an isolated military facility in a country with an entirely different cultural base.  While the exercise may be “old hat” operationally, the “people problems” are the ones likely to provide the potential for serious difficulties and legal issues.  [Remember:  95% of a commander’s problems have hair on their heads.]  Gun Smoke and ORIs usually provide ideal American conditions and allow a commander to “simulate” his or her way out of a bind.  In any event, do not assume that, because the unit is operationally skilled, the planning can be minimal.  Are there other units involved?  How are they accommodated in the planning?  The comments below address some obvious problem areas.

· ANG “Fillers” and Active Duty Personnel.  The presence of ANG “fillers” and active-duty personnel should raise some questions about command and control.  A critical review by the seminar of the assignment and command orders for the deployment (as well as the ESP Command and Control Annex) would be instructive.  How about “after hours” command and control?

Should the AD fillers be “attached” to the ANGRC Detachment?  113 EOG?  How do we do it?

[The AD fillers’ unit of assignment does not change; they are still assigned to their active duty unit.  You should not attach them to ANGRC Det 15.  However, they can be attached to 113 EOG, the active duty unit under which ANGRC Det 15 operates.  All attachments are accomplished through wording in the “Remarks” section of orders. ]


Can Lt Col Hopeful exercise command over AD members?  See AFI 51-604, 
para 4.6.7:

 [Reserve officers who are not on extended active duty cannot usually command organizations of the Regular Air Force. For the purposes of this regulation, extended active duty is defined as a period of 90 days or more during which the reserve officer is on active duty (other than training) orders.  However, there has been a recent change to AFI 51-604 that permits the Commander of Air Force Forces (COMAFFOR) in the AOR to appoint a Reserve officer as commander of a unit even if he or she is on active duty for less than 90 days.]
· Passports.  Talk a little about the pros and cons of requiring passports.  Is a NATO Travel Order sufficient for a deployment like the one in CORONET HURL?  [Yes, since the unit will only be travelling to or stopping in NATO countries)]
· The Subordinate AFRC Squadron.  Given the new configuration of ANG units deploying overseas as subordinate units of ANGRC, this should immediately trigger warning bells.  

How will command and control work?  Who has ADCON?  Who has OPCON?  Will 113 EOG have some form of ADCON over the AFRC tanker unit?  [Perhaps Specified ADCON; AFRC retains ADCON].  On the latter issue, operational taskings will flow from 39 WG through 113 EOG to the AFRC unit. Can we (should we) split OPCON and ADCON?  What operational problems does this pose for the commander on the ground at Konya?  For the AFRC unit commander?  

Is there any difference if the roles were reversed and the ANG unit was attached to the AFRC unit?  (Problems created by this structure will pop up again later in the scenario.)  [There should not be, since both units are active duty units.  If the ANG unit were subordinate to the AFRC unit, however, it will not affect the fact that the ANG still retains ADCON over its unit (Det 15) and members assigned to it.]

· OPCON and ADCON.  This is a brief summary.  It will be covered in greater detail in the lecture.

Operational Control (OPCON) is transferable command authority that may be exercised by commanders at any echelon at or below the level of combatant command. Operational control is inherent in combatant command (command authority). OPCON may be delegated and is the authority to perform those functions of command over subordinate forces involving organizing and employing commands and forces, assigning tasks, designating objectives, and giving authoritative direction necessary to accomplish missions assigned to the command. Operational control should be exercised through the commanders of subordinate organizations. Normally this authority is exercised through subordinate joint force commanders and Service and/or functional component commanders. Operational control normally provides full authority to organize commands and forces and to employ those forces as the commander in operational control considers necessary to accomplish assigned missions. Operational control does not, in and of itself, include authoritative direction for logistics or matters of administration, discipline, internal organization, or unit training.   (Joint Pub 1–02; AFDD 2)

OPCON can be exercised over all assigned and attached forces.  OPCON usually “chops” to the theater CINC when the deployment crosses 10 degrees west longitude and flows down through subordinate commanders.  Rather than rely on automatic application of this principle, however, orders should clearly assign OPCON to the particular unit that will be controlling the mission (e.g., 113 EOG).

Administration Control (ADCON) is direction or exercise of authority over subordinate or other organizations in respect to administration and support, including organization of Service forces, control of resources and equipment, personnel management, unit logistics, individual and unit training, readiness, mobilization, demobilization, discipline, and other matters not included in the operational missions of the subordinate or other organizations.  (Joint Pub 1-02; AFDD 2).

ADCON can be exercised only over assigned forces.  ADCON should be specified in the member’s orders.  For ANG members, ANGRC exercises ADCON.  For AF Reserve members, AFRC exercises ADCON.  There is another type of ADCON, called Specified ADCON, which gives certain elements of ADCON, including disciplinary authority  to the COMAFFOR in the theater. 
· Hopeful vs. Winner.  Note that Lt Colonel Hopeful will be the "DetCO."  Should Colonel Fastrack be concerned about the presence of Lt Colonel Winner?  What if Winner has an earlier date of rank than Hopeful?  What about the fact that Hopeful will arrive with the F-16s after the main body arrives?  [See AFI 51-604, 3.4.1].  Can Maj Planner exercise command authority over Lt Col Winner until Lt Col Hopeful arrives?  What kind of command authority does Planner have?  Will there be a “command vacuum”?  How can that problem be avoided?  [See AFI 51-604, Appointment to and Assumption of Command.  [The problem can be solved simply by assuring, as here, that Hopeful is appointed to command and does not assume command.  Any officer eligible to command can be appointed as commander, even though he may not be the senior eligible officer.  Only the senior officer eligible to command may assume command.]
· Senior Staff Visit.  A planned “senior staff visit” is included because they are not uncommon during a deployment (they typify the cavalier attitude that sometimes surrounds these overseas “jaunts”).  Is this really a good idea?  What if things are not going well?  How will the Turks react to having an American two-star general on their base?  Is the protocol all coordinated with the Turks?  With 39 WG? Who should handle the protocol:  113 EOG?  39 WG?  16 AF?  USAFE?  Does the ESP reflect the type of planning required for such a visit? What about security for the general?  Is adequate protection a given?  Will an exchange of gifts with the Turkish base commander be expected?  How should the exchange be handled?  See AFI 51-901, Gifts from Foreign Governments.



b.
FLIGHT SURGEON AND CHAPLAIN.  The inclusion of a flight surgeon and a chaplain on the proposed manning document are serendipitous.  Some discussion of the potentially critical nature of these positions may be appropriate.  The chaplain is sometimes thought of as “excess,” yet he or she can be a key player in resolving people problems, particularly when the JAG cannot be involved without compromising his or her role as the commander's counsel.  The flight surgeon may have to back out at the last minute.  Is an EMT really an acceptable substitute for an MD in a “bare base” situation?  What kind of “Plan B”  should you have if the doc bows out?

· The JAG.  Initiate a discussion about the pros and cons of taking a JAG.  What factors do the participants think should be considered in making that decision?  What if the unit doesn’t take the JAG?  Should some planning be done to ensure that the JAG at home is immediately available?  How will legal issues such as disciplinary actions and those involving the host nation be handled if a JAG is not included in the deployment?  What about any legal issues associated with the operational mission, such as LOAC and Rules of Engagement?

Take a close and critical look at the JA Annex to the ESP (it is an edited copy of an actual JAG Annex for a European ANG deployment).  Does it really make a lot of sense?  Who is going to do what?  Are there any JAG “chores” that should be performed before the unit arrives in Turkey?  Have they been planned for (according to the ESP)?  What kinds of JAG support might the deployed commander need?  Are they all anticipated?  If the commander needs immediate JAG support and no JAG deploys with the unit, what are the chances that he or she is going to get it?



c.
ADEQUACY OF THE ESP.  Do a careful review of the ESP.  As you go through it, ask the participants to identify areas in which they see a potential for trouble that the ESP has not really addressed.  Please take notes!

A critical review of the Chaplain and Medical Annexes to the CORONET HURL ESP by the seminar would be instructive.  This review shouldn’t take long.  They have nothing in them; that is the point.

· Communications With Home Base.  What about rapid and effective communications between the home base and the deployed unit?  How critical are they?  Does the ESP seem to have adequately addressed the issue?  Is it an issue at all?  Telephone lines are often in short supply, even on European bases.  Are cell phones a viable alternative?  Most European countries today have fairly robust cell phone networks.  Cell phones have been a lifeline for recent operational deployments, such as Kosovo.  How dependent is the unit on the need for Internet or SIPRNET connections?  What if proper connections are unreliable or unavailable?  Also, since Det 15 is a subordinate unit of ANGRC, it is critical that ANGRC be included in the communications loop.  In the event of problems on the deployment, ANGRC involvement can be extremely helpful in working out an acceptable resolution on issues related to the ADCON aspects of command and control, such as discipline and other administrative matters such as line of duty determinations.

· Emergency Planning.  What about emergency planning?  Does the ESP contain any planning for emergencies that might arise?  What do the seminar participants think about creating “decision trees” in advance for some of the serious contingencies that could reasonably be anticipated, complete with the names, telephone numbers, and email addresses of the in-theater (or higher) contacts that would be needed immediately?  Examples: a medical emergency requiring airlift; a foreign criminal jurisdiction issue; an emergency at home; a serious military justice problem; an international crisis in the area during the deployment.  [Bottom line:  who are you going to call and when do you need to call them?]

· Force Protection.  What provisions, if any, have been made for force protection?  (Is it in Annex Q?). What is the nature of the perceived threat?  What types of preparation should be undertaken by the unit before departure to the AOR? [Current intelligence information plus AFOSI briefings are an important element of pre-departure planning.  This is especially important for Turkey, as the PKK, a Kurdish separatist organization, has been active in the country for many years, despite the arrest and imprisonment of their leader.  This terrorist threat is mainly in the south of the country but could reach up into the Konya area.]
· Bottom line.  This ESP looks like it contains a lot of "boilerplate."  Does it really reflect a lot of unit thinking, planning and coordination?  Does it look like it’s been tailored for this particular deployment?  (It’s a carbon copy of an ESP actually used for a deployment to Turkey.)  Finally, what sort of things should the site survey team have been told to review?



d.
JAG INVOLVEMENT IN THE PLANNING PROCESS.  JAGs can make an important contribution to the planning process.  They have access to a wealth of information from sources within the active duty legal community, such as AF/JAI, USAFE/JA, and local OCONUS bases, that will help identify issues and work through approaches to problems in advance, to the extent that they can be worked out in the ESP.  At a minimum, the unit JAG should contact USAFE/JA and AF/JAI to obtain the most current information on the country of deployment, including the status of any separate bilateral agreements with the host nation.  The State Department is also a good source of general country information. 

1-2.
a.
DOWN-SIZING THE POLICE DEPARTMENT.  The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA) addresses the matter of police department downsizing.  In the case of this NCO, if both his unit and the police department are in the same state, some techniques to address the problem may exist within the state, either by state statute or by a statewide, regional, or local committee for Employer Support of the Guard and Reserve (ESGR).  Also, if the base and the police department are nearby, the unit commander may have a personal relationship with the chief of police, city or town manager, or other town official that could effectively contribute to settling this situation without it escalating to a formalized complaint.  In the alternative, the unit JAG or State HQ JAG may have a relationship with the local corporation (municipal) counsel or district attorney who could be asked to call whatever office in the police department or municipality was causing problems for the NCO.

· Member’s High Participation Rate.  The figure of 55 UTA (IDT equivalent) and AD days complicates this problem.  One cannot tell how the figure is broken down.   The normal distribution would be 48 UTAs and 15 AD days.  Since a reservist normally performs two UTAs per workday, it takes 39 days to complete the normal requirements.  Without belaboring the point, one should check as to how and in which status the NCO took his prior 55 days.  USERRA contains no statutory cap on the type or amount of active and inactive duty a member may perform during a year, but it may make a difference to an employer and in the commander’s approach to the employer.

· USERRA.  Over and above any local “solutions” under state law, re-employment rights are covered by 38 USC § 4301 et seq , the Uniformed Services Employment and Reemployment Rights Act (USERRA).  This protection can extend for up to 5 years of total active duty per employer for each member.  (Eight exceptions to the 5-year rule exist, so be sure to check the statute.)  It also would be prudent to check to see that the employer was given notice that the employee was going to be called to active duty.  A “last minute” change of heart by the employer concerning his or her willingness to let the NCO go on the deployment will favor the NCO.  [NB:  though there are separate state law provisions similar to USERRA, many apply only to ANG members and not to AFRC members.  In the latter case, USERRA would be the exclusive remedy.]

The real key to resolving this problem is diplomacy.  Commanders should have already established firm lines of communication with the local community, open for use, and immediately available.  Ultimately, reservists and members of the ANG must satisfy the legitimate needs of their civilian employers as well as the requirements of their military units.  [Is the fact that fewer and fewer members of the population have had military service a complicating factor here?]
· Re-employment Enforcement Actions.  The question of judicial enforcement arises if the employer does not want to cooperate with the military unit.  The local JAG and/or the unit CC may have a problem convincing the US Attorney (or, if there are protections under state law, the local district attorney or attorney general’s office) to become interested in this case, especially because the police department and local prosecutors have ongoing relationships.  The ultimate authority for enforcement of reemployment rights is the US attorney and the US Department of Labor, the agency responsible for enforcing 38 USC §4301, et seq.  

Despite a change in the law in 1999  to permit federal suits against state agencies as employers (usually some of the more troublesome players) to enforce USERRA, the ability to obtain damages is constitutionally questionable in light of recent US Supreme Court decisions protecting states against suits for damages by the federal government.  It is believed that injunctive relief may still be available, though this has not yet been constitutionally tested. 

· Applying for Reemployment.  Under 38 USC §4312, any person who is absent from employment by reason of military service is entitled to reemployment rights and benefits if (1) the person or a military officer has given advance written or verbal notice of such service to the person's employer, (2) the cumulative length of the absence and of all previous absences from employment by reason of military service does not exceed five years, and (3) the person reports to or submits an application for reemployment to the employer.  If service was for more than 30 days but less than 181 days, the application for reemployment must be submitted not later than 14 days after completion of military service.  If the period of service was for more than 181 days, the application must be submitted no later than 90 days after completion of service.

· Initiating a Complaint.  The procedure for enforcing a right to reemployment is set forth in Subchapter III of The Uniform Services Employment and Reemployment Rights Act of 1994.  The person claiming that an employer has refused to honor reemployment rights may file a complaint with the Secretary of Labor.  The complaint must be in writing, include the name and address of the employer, and contain a summary of the allegations forming the basis of the complaint.  The Department of Labor will then investigate the complaint and, if unable to resolve it administratively, notify the complainant of his or her right to proceed farther.

· Enforcement Procedure - Civilian Employees.  With respect to a state or private employer, an unresolved complaint would be referred to the U. S. Attorney for appropriate action in U. S. District Court.  Aggrieved persons may commence their own actions if they have not requested the Secretary of Labor to refer the complaint to the Attorney General.  The U. S. District Court has jurisdiction to require the employer to comply with the law, to compensate the person for any loss of wages or benefits, and to pay the person an amount equal to the lost wages or benefits as liquidated damages if the Court determines that the employer's failure to comply was willful.  Attorney's fees may be awarded in a private action.

· Enforcement Procedure - Federal Employees.  A federal employee who complains of a violation follows a different process.  If the Department of Labor is unable to resolve the complaint relating to the employing federal agency, the case may be referred for litigation before the Merit Systems Protection Board (MSPB).  DOL refers the complaint to the Office of Special Counsel, which, if reasonably satisfied that the complainant is entitled to the rights or benefits sought, may act as attorney for the person and initiate an action regarding the complaint before the MSPB.  A complainant may submit a complaint directly to the MSPB if that person has elected not to be represented by the Special Counsel or if the Special Counsel declines to represent the employee before the MSPB.  If the MSPB determines that a federal agency has not complied with the law, the MSPB enters an order requiring the agency to comply and to compensate the complainant for any loss of wages or benefits suffered by reason of lack of compliance.



b.
THE “SHOW AND THROW.”  As for the filler who showed up drunk and vomiting, the nature and extent of his illness must be assessed.  Again, is he essential?  Can he endure the long flight?  Can you get a medical evaluation?  How will other military members be affected by his presence during the flight and after arrival?  

· This incident occurred on 3 Mar 2000. The orders attaching the filler to ANGRC Det 15 are effective at 0001Z on 1 March 2000.  This situation occurred at 0100:L (0500Z) on 3 March 2000.  The filler is relieved of duty with his ANG unit when assigned to ANGRC Det 15.  Lt Col Hopeful (who is now at Lajes, having left on 1 Mar) is the filler’s commander for UCMJ purposes.  Col Fastrack has no command authority over the individual, even though the incident happened on his base, since he has no command relationship with ANGRC Det 15 or 113 EOG, or over other members in Title 10 status.  See also DODR 4515.13 as it pertains to denying boarding to persons who are drunk or intoxicated.  

· Likewise, the aircraft commander also may refuse to board the sick filler if his presence during the flight might pose problems.  Voluntary drunkenness has never been a reason to excuse a military member from an overseas movement.  Bottom line:  the filler's role and importance should be assessed before any decision is made.  Likewise, the unit commander at Windham and the aircraft commander have sufficient authority to determine if the filler should be pulled from the deployment, i.e., the flight carrying troops to the deployment.  But then what happens to him?


c.
HAVING A BALL IN BALTIMORE. The member is in Title 10 status from the moment he outprocessed from Windham ANGB.  Col Fastrack has no command authority over the member, since he was relieved of duty with 113 FW when placed on active duty status and is no longer assigned to his unit.  The airman is facing charges of missing movement, drunk and disorderly, assault and battery, and underage drinking, at a minimum.  

· Where is the member assigned?  He is assigned to either 201 MSS or to an ANG Detachment at PSAB.  201 MSS/CC or the ANG Detco at PSAB would be the commanders with authority to impose administrative or nonjudicial punishment, since they have ADCON.  

· First call should be to the 201 MSS/CC.  He or she will be the principal commander who will need to resolve the problem, though any action will be thoroughly coordinated with Col Fastrack.  

· Second call should be to the AEF Center to advise them of the situation.  The third call should be to the gaining unit at PSAB, unless the AEF Center will handle this contact.  These offices should be advised of his status, when he will arrive, whether he is to be replaced, and, if so, the identity and expected arrival of the replacement.  [Fastrack has no authority to unilaterally remove the member from active duty.  A replacement is probably unlikely, since the AEF Center would need to identify the PAS code for a replacement, make the appropriate notifications, update the DRMD,  and flow down the information and  fund cites for the replacdment, a process that could take several days, which could also delay the return to CONUS of the member who the airman was replacing on the AEF tour.]
· Rather than getting 201 MSS/CC involved, couldn’t Col Fastrack just keep the situation “in the family” and have Lt Col Hopeful handle this matter, since he is in Title 10 status and has been appointed as a commander? Could Col Fastrack  just wait until the airman returns to Windham ANG Base and take action against him when he rejoins the unit?  [No.  The airman is not assigned to Lt Col Hopeful’s unit.  Lt Col Hopeful has no command authority over him, and cannot impose disciplinary action.  Since Fastrack had no command authority over the airman at the time of the incident, any action taken after his return would be subject to a strong challenge by the member’s defense counsel, at the very least. This is not a good practice.  Discipline is most effective when taken promptly by the proper commander. The most that Fastrack could do is to give the member a letter of reprimand, which does not seem appropriate for the offenses.]

· No-Show Problems.  What if a no-show claimed not to know of the deployment?  This is a volunteer deployment under 10 USC § 12301(d) that requires the consent of the member.  What if the member simply says that he changed his mind and decided to withdraw his consent to participating in the deployment?  What if this is before orders are issued? [Possibly, though unlikely.] After?  [No.]



d.
(1)
ADULTERY SITUATION.  Who is in more trouble, Studley or the AD SSgt?  The SSgt is regular AF and in Title 10 status subject to court-martial for adultery under UCMJ Article 134.  Adultery, however, is seldom charged as a stand-alone offense.  

· Fraternization is only charged against officers.  Studley could be also charged with adultery but, again, this is unlikely and probably counterproductive. The scenario says Studley was in Title 10 status but has since been taken off by the MPO.  

· This information again raises the issue of who has UCMJ authority for CONUS events. Since Studley is an officer, any meaningful nonjudicial punishment action would need to be taken by a general officer.  Under AFI 51-202, the most punishment that could be imposed by a colonel is a reprimand.  Assuming Studley is assigned to ANGRC Det 15 and attached to 113 EOG, UCMJ authority could be exercised by either the theater CINC or ANGRC/CC (201 MSS/CC). However, it would be impractical for the theater CINC to become involved in this situation.  ANGRC/CC would most likely be the punishment authority for this type of action. See AFI 51-202, Table 2.  The fact that the 1 FW/CC called Col Fastrack after Studley was taken off Title 10 status is less important, since Studley can be recalled to active duty for military justice purposes.  However, SecAF approval is required.  This case becomes a complicated one of “who does what” relative to the disposition of both Studley and the USAF SSgt.

Note on the UCMJ Authority of ANGRC.  ANGRC is a field operating agency of the Air Force, staffed by active duty Air Force officers.  For personnel assigned or attached to ANGRC, 89 AW/CC is the Special Court-Martial Convening Authority; 21 AF/CC is the GCM.

· Evolving Rules on Fraternization.  The current instruction, AFI 36-2909, Professional and Unprofessional Conduct, provides better guidance than previous directives.  In addition to restoring much of the discussion of the rationale for the policy against fraternization and stressing personal accountability for maintaining professional relationships, the revised instruction lists specific prohibitions for officers, violation of which would be punishable under either Art 92 or 134 of the UCMJ.  The specific prohibition applicable to this scenario is found in para 5.1.3:  “Officers Will Not Engage in Sexual Relations With or Date Enlisted Members.”  Under the revised instruction, Studley would clearly be subject to court-martial for fraternization and perhaps adultery as well.  However, court-martial action is not advised except for the most egregious situations.

· A good first step, inferred from the following question, is to launch a preliminary informal investigation immediately.  The commander SHOULD NOT personally conduct it; he should detail a subordinate officer to talk to the parties involved.  



(2)  RECALL OF ANG MEMBER FOR UCMJ ACTION.  If Studley were to be recalled, who does it?  His home unit?  Can the active Air Force GCM convening authority order him back to active duty for justice purposes?  See UCMJ, Art. II. [Requires SecAF approval].  If so, will Studley be a member of ANG or of ANGUS?  Even if his home unit refuses to do so?  Does Studley need to be kept on active duty pending disposition?  If so, who pays for the man-days?  Who would be the investigating authority?  Can the CC investigate if the SPs do not?  Will the results of the CC’s investigation hold up in a judicial proceeding?  In a non-judicial proceeding?  

· Remember, the USAF SSgt is in Konya by now.  Will she testify?  Will she give a statement to the SPs in Konya?  Does she have to?  Would it be self-incrimination?  

· Since Studley’s actions were not criminal (in most jurisdictions), his home unit is likely to dispose of the case administratively before charges could be preferred and a UCMJ action commenced.  In either instance, his career is in jeopardy.  In addition to this, Studley is not out of the woods yet since he could be subject to a civil action for alienation of affection, although such actions are rare in most jurisdictions.

Authority to retain on active duty for disciplinary purposes:
10 USC 802(c)

Authority for recall to active duty for disciplinary purposes:
10 USC 802(d)

EXERCISE SCENARIO #2

2-1.
a.
PORNOGRAPHIC MATERIAL.  A pre-deployment briefing should have covered the subject of pornographic material.  The JAG should have reviewed the Project Pitfall letters for Turkey to identify these hazards to deploying personnel.  Country law studies are more detailed and would have helped as well.  Also, HQ USAF/JAI has access to and can provide briefing materials on these matters for various countries.  

· Had the visit been coordinated with 39 WG/JA at Incirlik, materials indicating conduct forbidden by local customs could have been provided to the 113 EOG prior to deployment. To help resolve this problem, Incirlik could be the source of an officer, perhaps pre-identified, of equal rank with his Turkish counterpart in Konya to deal with this incident, e.g., promising to send the offender out of the country (or advising that he had already been sent out).  Protocol is important here and should have been briefed to Hopeful before the unit departed.  All OCONUS Air Force legal offices employ one or more local national attorneys who perform magnificently in untying such knotty situations.

· Sports Illustrated instead of Penthouse?  [Doesn’t matter.]  The JAG needs to provide a thorough definition of what is acceptable and unacceptable.  For instance, some issues of Ladies Home Journal may be unacceptable if they carry certain underwear ads.  Similarly, chewing gum may be unacceptable in Singapore.  Turkish, not American, standards control in this situation.  

· SOFA Considerations.  This scenario presents an incident where the local nationals may take a hard look at the credentials of the offending member.  Here, it is essential that he have both US orders and a NATO travel order to establish his coverage under the status of forces agreement (SOFA).  In this instance, the Turks will probably waive local criminal jurisdiction in favor of the terms of the SOFA since the offense is not the worst possible breach of local law and custom.  Now would be a great time to use the good offices of the local Turkish host base commander (in which case Winner's rank would have been helpful) who should have been formally contacted and whose cooperation and support should have been solicited both by the ADVON and later by the on-site commander and the JAG once they have arrived in country.

· Pre-mission Briefing.  The key teaching point is to stress the critical importance of a thorough pre-mission briefing.  If it is both comprehensive and effective, many of the problems encountered in this and later scenarios will be avoided.  JAGs who have done their homework figuring out the legal “pitfalls” of the deployed area (foreign country) must make their presence known and felt during pre-mission briefings.  Consider using a short handout to personnel so that they might review briefing highlights while en route.  All deployed persons should understand the command structure before they leave.  When an ANG element joins the AD in the field, especially during an overseas deployment, the command structure must be worked out and explainable to everyone.  In addition, Annex E, Appendix 5 of the ESP should identify the servicing JAG office for the unit while in Turkey. 

· Turkish Protocol.  Given local traditions, no effective negotiations with the Turkish base commander can commence until the protocol issue is resolved.  Call Incirlik about the customs problem; find out if there is a USAF equivalent to the Turkish base commander; get him to telephone, FAX, or deal in person with the Turks about the pornography.  If the US response comes from high authority, the Turks may accept the incident as an oversight or accept the destruction of the pornography as a solution.

· Foreign Criminal Jurisdiction Case.  If all goes downhill and the Turks insist on prosecution:

(1)  Identify the applicable law (NATO SOFA).

(2) Determine what type of jurisdiction applies (the porn violates Islamic law and not the UCMJ therefore the offense falls within the exclusive host country jurisdiction under the SOFA formula).

(3)  Determine how this crime is usually handled by the Turks (fine? jail? both?).

(4)  Get the facts.  Is there a specific accused?  If so, have local charges been filed?  What does the SOFA say about when and how a US service member must be held in a host country?  

· If a specific defendant has been identified, then make legal representation, trial observer, and custody arrangements.  With regard to custody, the US can generally keep the accused in US custody simply by guaranteeing his or her presence at all judicial hearings.  If the service member is held in-country, who pays for the man-days?  Under the self-executing orders, the member’s military (and Title 10) status will expire on 21 March; he or she will no longer have SOFA protection or proper authority to be in the country after that time. Also, think about the consequences of sneaking the offender out of the country.  How will such an action impact the role of US forces left at Konya?  What are the implications at diplomatic levels?  Especially if such action violated the SOFA?

· The Accidental Tourist.  The civilian who hopped on the C-141 has no military status.  He is not on orders and is fully subject to prosecution by the Turkish authorities.  US military authorities can do nothing to wrest jurisdiction away from the Turks, since the US lacks any jurisdiction over the civilian in this case.  The US Embassy is the only agency that can help in this situation and should be called immediately.


b.  QUESTION OF WHO IS IN COMMAND.  The inquiry as to the G-series order prompted by the Incirlik/JA is probably the start of a long effort to fix the order to contain additional necessary elements which, according to the sample included with the materials, appear to have been omitted.  No one on-site has been identified as commander. Maj Planner, as troop commander, has no real command authority.  If appointed, commanders may appoint those of equal grade and higher rank, but cannot command those of superior grade who are otherwise eligible to command.  AFI 51-604, para 1.5.  

· Command authority resides with Lt Col Hopeful, even though he is physically absent.  In Hopeful’s absence, however, should Winner assume command?  Under AFI 51-604, all officers have a responsibility to assume command temporarily in an “emergency or when essential to good order and discipline.”  Para 1.5.  Is this such a case? See para 3.4:  absence or disability  of the commander for short periods does not warrant assumption of command by another officer except in unusual circumstances.  

· The 113 EOG is a flying unit.  It may only be commanded by Line of the Air Force crew members occupying active flying positions.  Para 5.1.  Winner, as the senior rated officer present for duty and eligible to command, could temporarily assume command.  Para 3.2.  This should be documented in a G series order.  When Hopeful returns, he may reassume his command position (even if Winner is senior in rank); no new orders are needed. See AFI 51-604, Appointment to and Assumption of Command.



c.
CREW CHIEF IN CIVILIAN STATUS.  Sending the crew chief in civilian status might be permissible under the exception to the Air Force policy set forth in the letter from the Chief of Staff to the Air Force Reserve.  However, the US will likely find it difficult to convince the Turks to release him.  Even if he is covered under the SOFA as a civilian accompanying US forces, the US cannot exercise court-martial jurisdiction over him because he is not in a military status and will not have any practical method of civilian prosecution.  



d.
FILLER PILOT IN CIVILIAN STATUS.  The foreign criminal jurisdiction remains the same.  In addition, civilian status for the pilot seems to involve a clear violation of the Air Force policy.


2-2.
a.
NCO OFF BASE VEHICLE ACCIDENT.  While this problem is worthy of a law school final exam question, it can be examined by its parts.

· First, it points out the importance of both the ADVON and the unit JAG connecting with the host country legal advisor, who may be located in Incirlik.  Dealing with the violations of local law and making damage payments are both often facilitated by using this advisor who maintains on-going contact with civilian authorities.

· Second, the use of the vehicle may have been for an inappropriate purpose; this misuse may pose problems for the NCO/driver under the Joint Ethics Regulation (JER) (DODR 5500.7, formerly AFR 30-30).

· Third, a pre-deployment briefing from the JAG should have addressed the Attaturk problem; it should have explained the seriousness of the offense and described potential punishments for offenders.

· Fourth, “if you drink, don’t drive” is the rule in Turkey as elsewhere. This violation would be a UCMJ offense that can be pursued because of the NCOs’ Title 10 status.

· Foreign Criminal Jurisdiction Issues.  The drunk driving offense, damage to the Turkish national and his truck in the sideswipe incident, as well as the death of the five sheep (and their offspring!) trigger potential foreign criminal jurisdiction (FCJ) problems.  Many of the headaches that accompany FCJ cases such as this may be avoided or minimized by the prompt payment of damages.  It's time to check the terms of the SOFA and other agreements with Turkey, and to notify the closest claims office, probably 39 WG/JA.  

· Next, the arrival of the local police causes concern not only for the drunk driving offense, discussed above, but also for “sensitivity” crimes.  The “Attaboy” remarks violate what is akin to a foreign insult law.  Thus, exclusive Turkish jurisdiction applies.  Your host country “team,” detailed below, should try to appease local officials; if they are unsuccessful in that effort, they should still concentrate on regaining US custody of the NCOs.  By using the Turkish base commander, the host country legal advisor, the FCJ specialist employed by the US, and other “pre-positioned” local officials, you may be able to avoid having your personnel held in local jails.  The credibility of these local officials working with the US Government may make it possible for the Turks to be satisfied by an in-country hold of the offenders and to accept the United States’ guarantee of their appearance at hearings.  If so, who pays for their duty time?  Conversely, the passage of time works to the advantage of the US Government because it permits claims payments to be made and the number of charges to be reduced.  Meanwhile, the Air Force has time to make its “good faith” evident to the locals.

· SOFA Interpretation.  Traffic-related offenses fall within “concurrent” jurisdiction and the US office in Turkey having Country Representative responsibilities should apply to Turkish authorities for a waiver of jurisdiction back to the US.  If a waiver is obtained, US military authorities will process the charges under the UCMJ and eventually report the results to the Turkish authorities.

· Foreign Claims.  Use of the host country legal advisor at 39 WG/JA may enable you to determine if payment to the Turkish driver or, after he died, his family/estate will make it possible to avoid civil claims equivalent to wrongful death and/or minimize the fervor of prosecution for negligent homicide.  Moreover, the host country legal advisor can indicate if in fact the circumstances constitute negligent homicide under local law.  If things go from bad to worse, the host country legal advisor and Incirlik/JA will be key players in identifying (and paying for) local legal counsel to defend the drunken driver and the “sensitivity” violators.  If military personnel are jailed by the Turks, arrangements must be made for prison visits and a US trial observer.  See AFJI 51-706 (Army Regulation 27-50), Status Of Forces Policies, Procedures, and Information.  

· NATO SOFA Terms.  Two other areas should be discussed:  NATO SOFA claims provisions and the possibility of paying a foreign claim asserted by or on behalf of the Turkish driver. The seminar need not go into detail regarding these matters because both will be handled by USAF offices in Turkey or up the chain at 16AF or USAFE.  Deployed personnel need to know to ask the right questions:  (1) Does the NATO claims formula apply? and (2) Can we alleviate the death case with a foreign claim settlement?  Be careful if anyone is thinking about taking UCMJ action against the NCOs.  US policy generally is to refrain from any action that might be construed as preempting host government action.  For purely military offenses (e.g., AWOL), there is no problem, but for concurrent jurisdiction offenses (e.g., DUI) we hold off until the host country has acted.  The only exception to this policy is when we are relatively certain that jurisdiction will be waived to the US.  Even then, the MAJCOM and Country Representative (FCJ) must coordinate on granting an exception.  FCJ reporting criteria may be triggered if the accused is a senior NCO. They are definitely triggered anytime a foreign national dies.  Check with the FCJ specialist, and be sure the proper reports are filed.



b.
DAMAGE TO US VEHICLE.  AFMAN 23-220, Reports of Survey for Air Force Property, prescribes when a Report of Survey is required and establishes the standards for imposing liability.  Ordinarily, negligent use or willful misconduct associated with the use of equipment is cause for ROS liability to attach.  However, with regard to damage to government owned motor vehicles, the new policy under AFMAN 23-220 holds members financially liable (and requires that a ROS be processed) only in those cases where the loss or damage was caused by their gross negligence, willful misconduct, or deliberate unauthorized use. 

· In cases where this higher standard cannot be shown, commanders may still take other punitive and administrative action against the responsible individual and may even transfer O&M funds from the responsible individual’s unit to the unit that must repair the damage.  The damaged ANG equipment in the truck would come under ANG ROS authority.  The appointing authority is either the Deputy Adjutant General for Air (from Connecticut) or, due to his absence or disability, the Director of the ANG.  As for the damage to the USAF truck, the general rule is that the organization that maintains accountability records (the property book) for the lost or damaged property is responsible for initiating the ROS.  See AFMAN 23-220.  As to the likely outcomes, the drunken driver has lots to worry about while the exposure of his buddies may depend on how much complicity they had in the activity, something that is best assessed by quick and thorough witness statements before the unit deployment is completed.  Where do you get the trained staff to do this on short notice?

2-3.  MEMBER WHO WANTS TO LEAVE FOR PERSONAL REASONS.  Peabody cannot leave because he is on duty .  If he leaves, he would be AWOL under Article 86 of the UCMJ because he is serving in Title 10 status.  In reality, Peabody does not want to hear these facts because they are not helpful in resolving the pending divorce problem he is facing (even though it may well be the case that the spouse has been waiting for a time such as this when he is away from home to move him out and make the announcement).  See AFI 36-2911, Desertion and Unauthorized Absence.  Check the orders.  If the unit can do without him, the unit could use O&M funds to pay for a ticket and send him home.

· Counseling the Member.  As a commander, the first effort should be to get Peabody some help and to put his mind to rest.  Counseling may be in order, especially with the chaplain.  Think twice about using the JAG for counseling.  The commander may want to consult the JAG about further developments; if such a need for legal advice arises, the commander cannot afford to have the JAG compromised by already having given advice to Peabody and perhaps having received privileged information from him. As the commander, it would be prudent to find someone back home to contact the wife, to express Peabody's concerns, and to provide feedback as to what might be helpful.  Examples: clergy, JAGs remaining in CONUS, relatives, jointly respected civic leader or unit leader.

· UCMJ - No Criminal Violation Yet.  Peabody's telling Hopeful he is leaving is not an offense; he has not left yet or been AWOL.  If he does leave, another set of concerns comes into play.  Does Hopeful have authority to discipline?  The answer to that question depends on whether the G-series order is a good one.  If discipline is warranted, Hopeful is limited to non- judicial punishment.  Can Peabody refuse?  If so, what are Hopeful's options?  Can Peabody be confined if he goes AWOL?  Where?  How?  Is he entitled to acceptable standards of confinement?  Could Hopeful have him sent to a Turkish jail for holding purposes?  Is this good policy?  For how long?  Could he be turned over to USAF in Incirlik?  Who would sign the confinement order?  Does Hopeful have authority to take that action?

2-4.  SUSPECTED DRUG USE.  Suspicion of drug violations must be perfected to probable cause standards if a search is to be conducted.  This type of offense in this part of the world begs to be handled in a way to avoid local jurisdiction legitimately, because Turkish authorities may be reluctant to waive jurisdiction.  Beware, on the other hand, of avoiding jurisdiction in a manner that is either inappropriate or illegal.  The result will be the immediate elevation of the conduct itself from a criminal act under foreign criminal jurisdiction (FCJ) to an international incident!

· Off Base Search by US Forces.  Can a search be conducted off the installation?  Downtown?  Yes, Rule 315 of the Military Rules of Evidence (MRE 315) permits US military authorities to conduct such a search if the SOFA permits it.  Valid search authority would cover both personnel and their property.  AFP 110-20 (an old publication that is still relied upon because it is the only authority available on many subjects) provides that security police may be used in the host country when necessary “to maintain discipline and order among the members of the force.”  The NATO SOFA applicable in this case contemplates that such searches be done in cooperation with the host country.  (Whoops!)  Never undertake this without coordination with higher headquarters JA!  If no SOFA governed, the local authorities would have to conduct the search that, in this case, would make them privy to the offense if any drugs were found and would cause the offenders to be charged and prosecuted under local law.  (Whoops again!)  A finding of probable cause must be made before the commander may authorize the search.  Hopeful may not be a commander, in which case he would lack this authority.  Under these circumstances, Hopeful should obtain the authorization from 39 WG/CC.

· Other Options.  Other alternatives for possible discussion:  Move personnel back to base, in tents?  (Will this move cause Turkish commander to have questions?)  Have a commander's call telling personnel this must stop or they could be speaking Turkish before they return to the United States?  Schedule an inspection?  Off base?  Remove the offenders and try them in another jurisdiction?  What will you use as evidence?  Grab the contraband and destroy it, with the intention of never prosecuting but eliminating the possibility of an international incident or of deployed personnel being charged by local authorities?

2-5.  WHO IS “COMMANDER” FOR SEARCH PURPOSES.  Regular's CE flight came from Germany.  The issue becomes whether he or his people are attached to the 113 EOG for military justice purposes.  But what about the prohibition in AFI 51-604, para 4.6.7 (Officers not on active duty for more than 90 days cannot command USAF members, unless appointed by the COMAFFOR).   If a commander, Hopeful may issue directives as to the type of materials that are forbidden.  Otherwise, Winner is the senior officer in the area and has the authority to do this.  Hopeful does not have authority to conduct a “legal” search if he is not the commander.  If he is the commander and if Regular and his personnel are attached, Hopeful can seek search authority upon a finding of probable cause.  Hopeful cannot make the probable cause decision himself without consulting a judge advocate.  See AFI 51-201, Administration of Military Justice.

· Other Command Issues.  Two non-legal observations are pertinent.  First, Hopeful and Regular should be dealing with each other, officer to officer, in an assisting rather than a confrontational mode.  Second, should Hopeful conduct a “non-legal” search without prior authority with the sole objective of confiscating the property without further concern for follow on prosecution?  If he tries this approach, how can he do it without calling it to the attention of the local authorities?  If the search is conducted and comes to the attention of the local authorities, what problems does he have then?  If Hopeful elects to make a “non-legal” search, is he risking a complaint of wrongs (Article 138) for violation of the member's Constitutional rights?

2-6.  THE HOTEL FIGHT.  As to the fight at the hotel, personnel have been instructed to be in civilian clothes in the hotel and in town.  Outraged may not have known that Strong was a lieutenant.  Does that make a difference?  In order to convict Outraged of striking an officer, the prosecution must establish that he knew Strong was an officer.  Lack of knowledge, however, does not prevent charging Outraged with assault.  Regular and Hopeful again exhibit a lack of officership in not being able to deal collectively with the fighting incident.  If Outraged belongs to Regular, and Regular and his personnel have not been attached for military justice purposes, then Hopeful has little to say about what Regular elects to do in response to the conduct of Outraged, with the exception that he can up-channel the incident through 39 WG so that it will come to the attention of Regular's superiors when the CE unit returns to Germany.  Conversely, if Outraged was attached to the 113 EOG Deployed, Hopeful may give an Article 15 which, of course, Outrage could decline.

2-7.  STRAFING INCIDENT

· FOREIGN CLAIMS ISSUE.  This incident poses many serious problems.  First, it must be up-channeled as a serious incident; second, the personal injuries and damage to property will subject the United States to claims.  You need to inform 39 WG/JA and advise claims personnel of potential activity. You may also need a local investigation (requiring an interpreter) in order to insure that claims are both valid and not exaggerated.

· UCMJ Considerations.  Should UCMJ action be considered for the pilot.?    It appears to have been a simple (but dumb) error, and there was no loss of life.  However, there was personal injury and property damage.  What if the Turkish authorities want to apprehend the pilot for attempted murder?  Might institution of preliminary UCMJ action help to preserve USAF jurisdiction over the pilot and prevent an embarrassing attempt by the Turkish government to assert jurisdiction over the member?  If UCMJ action were deemed appropriate, it could be instituted by 16AF/CC, the general court-martial convening authority.  At the very least, Hopeful should contact 16 AF/CC; an immediate preliminary investigation may well make sense here, either by Hopeful or by 39 WG personnel.  [Commanders should be aware that many countries are less inclined today to defer to US jurisdiction on matters that affect their civilian populations.  Some, such as Korea, have insisted on renegotiating their SOFAs to give them more lattitude.]

EXERCISE SCENARIO #3

 3-1.  PROVIDING MUNITIONS TO ALLIED FORCES.  This transaction comes under a cross-servicing or mutual support agreement  between the US and Turkey, under which the two countries may acquire and exchange certain categories of assistance.  (Some seminar participants may recognize this as coming under the NATO Mutual Support Act.  Be advised that this statute was substantially modified in 1994 and is no longer limited to just NATO members).  There are several limitations to the types of support that may be provided under cross-servicing and mutual support agreements, however, so it is important to check the terms of the agreement with that particular country to ensure that the type of munitions requested by the Turkish base commander are permitted by the agreement.  Copies are be available through 39 WG/JA.  Payment in kind, as is proposed here by the Turkish base commander, is usually acceptable.


If the types of munitions requested are not permitted under the mutual support or cross-servicing agreement , and assuming these were unit-issued US munitions, loaning them may constitute a form of security assistance that may  violate the Arms Export Control Act.  The Assistant Secretary of the Air Force for International Affairs (SAF/IA) manages all USAF security assistance programs.  This request must be immediately up-channeled to higher headquarters for action by SAF/IA, who will coordinate such actions with the applicable embassy. 

3-2. 
a.
SEXUAL MISCONDUCT - PRIVATE PARTY.  The private party involved US personnel, men and women, officer and enlisted.  Even though it was private, the individuals were taking unnecessary risks should local authorities visit the business establishment or should the conduct prompt a complaint by the proprietor to those authorities.  Obviously, this type of behavior should have been the subject of a pre-deployment briefing.  The facts present possibilities for charges of conduct unbecoming an officer and fraternization; these situations are career jeopardizing.  Equally serious is the manner in which the first sergeant handled the complaints of the several females, including his telling them what they needed to do “if they want to be part of this outfit.”

· Reporting Misbehavior of Officers.  Adverse information of the type complained of, when it involves allegations of officer misconduct, is required to be up-channeled, in this case to USAFE/JAV.  Officer offenses are to be investigated with the results provided to the commander of the officer’s parent unit.

· Reporting Misbehavior of Colonels.  Allegations of misconduct against generals, colonels and colonel selectees must also be reported to SAF/IGS within 5 days.  SAF/IGS is required to establish a senior officer unfavorable information file (SOUIF) if there are (1) substantiated or partially substantiated allegations which could affect a selection board's deliberations, (2) documented patterns of behavior that reflect adversely on the officer’s judgment or exercise of authority, or (3) documented UCMJ actions or administrative reprimands, admonishments or counseling collected from investigative files.  Winner's statement of 0-6 selection status puts him in this reporting environment.  Incirlik JA should also be notified so that necessary reporting requirements to 16AF or USAFE can be accomplished.  See  AFI 90-301, para 3.1.



b.
DISCIPLINARY ACTION.  Hopeful may well want to consider disciplinary action in this instance.  First, he must establish whether he is a bona fide commander.  If so, he has authority over enlisted personnel.  If the G-series order is good, he can take action against enlisted personnel assigned and attached to his unit on the deployment.  Similarly, that authority would extend to the fillers from other ANG units, but only if they have been properly attached for military justice purposes.  [Hopeful, even if a valid commander, does not have court-martial convening authority.]  

· The active duty civil engineers should be referred to their home commander for action.  ADCON of active duty personnel will probably have remained exclusively within the active duty establishment, which could initiate military justice action(s) upon the receipt of the appropriate investigative reports from Hopeful, the 0SI, or other duly constituted authority, including local authorities acting in their authorized capacity in the Konya “business establishment.”  Winner's action or inaction (relative to any obligation to stop the performance) is not subject to Hopeful's disposition even if Hopeful is a bona fide commander.  Such action, if taken, would come from one having court-martial convening authority over Winner, presumably at 16AF or higher in the Title 10 configuration.

· The AFRC officers should probably be referred to the on-site AFRC commander for action.  Though Hopeful technically has command authority over the AFRC pilots, only colonels and above may impose NJP on officers. If Article 15 action is appropriate, it should be done only by the GCM authority, as the range of punishments available is more extensive.  See AFI 51-202, Table 2.  This is done through a Notification to Recommend Nonjudicial  Punishment.   In this case, the GCM authority is 16 AF/CC.

3.3. 
a.
TURKISH “LIAISON” VISIT.  Worf's medical conditions (allergies) should have been noted in his records and evaluated as a pre-condition of his being eligible for the deployment.  If these allergies are so severe, should he even be allowed to deploy?  Do they affect his ability to be medically qualified for worldwide duty?

The presence of a medic might have added to the decision making process of whether to send Worf; moreover, if he had been sent, the medic could have provided medication to counter his reaction to the local diet in the mountainous area.

· Is it significant that such combined missions were not specifically authorized?  Should prior coordination have been made with 39 WG/CC and 16 AF/CC?

· Sgt. Tragic is a candidate for medevac as soon as he has received initial treatment to stabilize him sufficiently for travel.



b.
SERIOUS HEAD INJURY. As long as the deployment lasts and as long as Tragic remains on Title 10 status, his care, pay, and allowances will continue.  If he reverts to Title 32 status when the deployment stops, his pay will stop and his treatment will be limited to the hospital care necessary to accomplish immediate treatment before transferring him to a VA facility if he is going to require long-term rehabilitation.  In Title 10 status, both pay and family benefits continue.  Who pays?  Is his home unit ready to cut orders to extend him on active duty for the duration of his recovery?  Has anyone thought about a disability retirement?  From Title 10 status or Title 32 status?  Which is better?  Has notification to initiate a LOD been started?  The injury meets the criteria of AFI 36-2910.

3-4. 
a. MEMBER'S DEATH.  Worf's death must be up-channeled ASAP.  This action is important to ensure proper family notification by the military as well as starting benefits and insurance coverage for the survivor or beneficiary.  Notifications must travel the entire chain of command, and the US Embassy must be notified as well.  Because the death occurred overseas, the host country legal advisor should also become involved to avoid complications arising from local restrictions or rules with respect to embalming or transportation of the body (at least until the body is being transported in a USAF airplane).



b.
STATUS OF DEAD MEMBER.  Worf's lack of Title 10 status deprives him of coverage under the SOFA; however, that loss of status does not eliminate the fact that he died.  His estate or beneficiaries will still be entitled to death benefits.  Could the unit amend his orders to place him on Title 10 status as of the date he went on the deployment?  Who could do that?  Would a technical amendment to his orders be valid?  Does his death eliminate the need for a LOD?  Does Worf's dying performing AFTP duty change his status as a military member whose death was incident to service?

3-5

a.
LOSS OF TEMPER CONTRIBUTING TO THE INCIDENT.  Loyal had no business losing his temper; his actions only complicated matters.  One of the captains could have spoken to a Turkish officer and asked that the pointing of the weapons be stopped.  Since the Turks are so conscious of rank, this approach could have worked effectively as a showing of respect for each nation’s authority.  The problems would have been better addressed at the top, information sent down, and immediate supervisors counseled to watch the carelessness of the conscripts.  Again, pre-briefing would have assisted in avoiding this problem, both as to the lowly status of conscripts and as to the practice of Turkish officers striking personnel.  Of course, the notion of briefing works both ways, but the USAF cannot be responsible for the information (or lack thereof) provided to Turkish troops in advance of the 113 EOG deployment.  As for disposition, each side should conduct its investigation and, without considering unit and national rivalries, both sides should impose discipline: on Loyal for losing his temper and on the conscripts for “locking and loading.”  It is unlikely that the Turkish officer will be reprimanded for following a practice that is traditional in his unit.  Effective cooperation might dictate that both sides conduct their investigations and that the US commander and the Turkish commander meet to discuss their findings before anything is finalized.



b.
LOADED TURKISH WEAPON INCIDENT.  Effective officership is a preferred way to deal with this problem of casual and dangerous use of weapons by the conscripts.  Unfortunately, conscript behavior leaves you at the mercy of local officials.  39 WG/JA should be called immediately, if for no other reasons than to get another body to help even your bargaining position and to up-channel the very casual nature of the conscripts’ attitudes.  Attempt to “get out from under” with the Turkish base commander and offer to conduct a “joint” investigation of the incident so that the US can take care of its personnel and the Turks can take care of theirs.  If US personnel are charged, use the FCJ principles discussed earlier.



c.
(1)
TOO MANY AIRCRAFT ON RAMP.  Lt. Col. Hopeful should not forget that he is on foreign soil.  The Turkish commander owns the base.  USAF is most likely present on the base in accordance with negotiated arrangements between the US and Turkey, probably contained in one or more Memoranda of Understanding or basing agreements.  Lt. Col. Hopeful must not forget that the Turks have mission requirements, too.  He cannot assume his own mission is very much more important than the host nation mission.  Nor should he forget that the Turkish commander outranks him.




(2)
CONDUCT OF FEMALE OFFICERS.  In many host nations, military structures are exclusively male.  Especially, in this context, a loud-talking woman smoking a cigarette may be viewed as “loose.”  All members, male and female, should be advised to try to keep a low profile and be cognizant of their conduct in public.  During Desert Shield / Storm, female drivers created a major dilemma for the Saudi government.  

3-6.
LOCAL TURKISH HOSPITALIZATION.  Since Loyal has suffered an injury at the hands of a foreign officer and since its effects may continue beyond the duration of the deployment (the regulation provides that the individual be incapacitated from duty for more than 24 hours as a prerequisite to an LOD determination), your people should document the incident and initiate a line of duty inquiry. See AFI 36-2910, Line of Duty (Misconduct) Determination (formerly covered by AFR 35-67 and ANGR 35-67) with regard to both the LOD and misconduct investigations.  The line of duty investigation will require the assessment of a USAF doctor; thus, Loyal is a good candidate to be removed to a more effective medical environment elsewhere.

EXERCISE SCENARIO #4

4.1.  LANDING FEES.  Landing fees fall into two categories. They are either a tax or a fee. As a matter of policy, the US government will not pay any taxes to a foreign government, even if that tax is for the privilege of landing a DOD aircraft.  It is our position that one sovereign cannot tax another sovereign. We will pay a landing fee to a foreign government, however, if the fee is for some form of services rendered (e.g. a "follow me" truck, latrine services, etc.).  We often adopt a very liberal interpretation of “fee” in order to avoid a diplomatic crisis, particularly in emergency conditions such as this.  Overflight and navigation fees often come up in this context as well.  Guidance is available in the Foreign Clearance Guide and other resources, such as NATO STANAGs and a Secretary of State message from July 1994.

4.2.  PAYMENT FOR THE AIRCRAFT REPAIRS.  There are a couple of options.  First, call the closest US Embassy and speak with the Air Attaché in the Defense Attaché Office.  He or she should be able to work directly with the Mauritanian Air Force Headquarters to work out an arrangement.  Another option is to contact the contracting officer at the home station to see whether he or she can arrange a quick letter contract with Lockheed Martin directly.  This problem will require fast coordination.  Assuming that the plan reaches Bir Moghrein during the daytime hours, which will be at least 5 hours ahead of the home base, this may permit sufficient time for the repair and payment options to be appropriately coordinated. In general, only Contracting Officers have the authority to enter into contracts on behalf of the US government to pay for services, supplies and fuel for DOD aircraft.  Aircraft commanders have limited contracting authority for this type of work, using an AF Form 15.  See AFI 23-202, Buying Petroleum Products And Other Supplies And Services Off-Station.

4.3.   ARREST OF THE AIR CREW.  Call the closest US Embassy or consulate immediately.  The wear of military uniforms and possession of weapons is usually governed by a SOFA.  The Gulf War highlighted the problem of the lack of SOFAs outside of NATO (we did not have a SOFA with Saudi Arabia when we deployed our troops to Operation Desert Shield).  Since that time, the US government has negotiated some form of SOFA with most nations around the world.   Mauritania is a notable exception.   In the absence of a SOFA, as in this case, the legal status of the aircrew members is less certain and will need to be defined quickly by the US Embassy.  Generally, the State Dept has been able to negotiate grant of administrative and technical (“A&T”) status for transient military personnel under the Vienna Convention on Diplomatic Relations.  A&T status will provide for complete criminal immunity and limited civil immunity for our troops.

4-4.  REQUEST FOR ASYLUM OR TEMPORARY REFUGE.  The answer to this question is found in AFI 51-704, Handling Requests For Political Asylum And Temporary Refuge.  The first step to be taken is to notify the servicing AFOSI detachment located at Incirlik.  AFOSI is the primary OPR for requests for political asylum.  The woman should be instructed to apply for political asylum in person at the nearest US embassy or consulate.  

· However, the imminent danger the woman believes herself to be in may fairly be interpreted as a request for temporary refuge.  The US will grant temporary refuge to foreign nationals if there is an apparent need to protect them from imminent danger to life or safety.  Temporary refuge may not, however, be granted to those fleeing from duly constituted law enforcement authorities of the host nation.  This is a difficult call in this case.  If refuge is granted, the commander must notify the servicing AFOSI detachment by phone and the Air Force Operations Support Center (AF/XOOOOC)  by IMMEDIATE precedence message, with copies to the organizations listed in AFI 51-704, para 3.2. AF/XOOOOC will provide direction on the action to be taken on the request for temporary refuge.  If the commander grants the temporary refuge, it may only be terminated when directed by AF/XOOOOC.

4-5.  ASSUMPTION OF COMMAND BY AFRC COLONEL.  Under AFI 51-604, para 2.3.1, officers assigned to subordinate organizations are assigned to all superior organizations of which the subordinate organization is a component.  Reserve officers not on EAD (duty for more than 90 days) may not command regular USAF units (para 4.6.7).  

· Under the deployment structure, the tanker unit is a squadron under the 113 EOG. However, the orders creating the 113 EOG establish that USAFE has OPCON over the unit, but ANGRC retains ADCON.  Do we really want to have an AFRC Colonel assuming command of a unit under ANGRC ADCON?  On the other hand, do we want a subordinate unit commanded by an officer of superior rank?  Under AFI 10-402, OPCON chops to the theater commander, in this case 16 AF/CC, while ADCON remains with the Reserve component of the organization.  Here, ANGRC has ADCON over 113 EOG, while AFRC retains ADCON over the tanker unit.  Bottom line:  the units could be co-located but should not have one unit from one Reserve component subordinate to the other.  If this is the case, is the tanker unit truly a subordinate unit of the 113 EOG?  If so, then the AFRC colonel could assume command.  If not, then the AFRC could not assume command, since he is not a member of a subordinate unit.

· If it is determined that the tanker unit is a subordinate organization, then the AFRC colonel is also assigned to the 113 EOG.  If the AFRC colonel is a rated officer, he is eligible to command a flying unit.  It is possible that Hopeful may have to yield the reins of command to him; in any event, Hopeful will not have command authority over him.  If he is not eligible to command (e.g., a non-rated Support Group Commander), then he will not need to do so, and Hopeful will have command authority over him even though he is of a superior grade. 

· “IN CHARGE” VS. “IN COMMAND.”  The key here is the AFRC colonel saying he was “in command.”  Command should be distinguished from being “in charge,” which the colonel could be as the senior officer on scene.  A change in the command function must be accompanied by appropriately issued orders.  The AFRC colonel does not have the authority to issue such an order to Hopeful and the 113th.  If Hopeful were to “defer” to that assumption of command, additional problems would occur immediately, such as who has authority to sign documents pertaining to the orders and operations of the 113 EOG, personnel actions, and requisitions.

4.6  REDEPLOYMENT - BROKEN AIRCRAFT.  The key point of this scenario is the fact that the orders are “self-executing”: They became effective on a given day and expire on a given day.  If aircraft are not available until the special training orders and the NATO orders expire, the personnel will not be in the proper status to use military aircraft and they will no longer have SOFA protection.  Consider also the consequences if the orders were to expire while en route.  What would be the United States’ exposure to liability if the transport plane was involved in an accident just after the self-executing orders turned its passengers into civilians?  Thus, the unit should issue new orders extending the tour.  Another small matter: this extension costs money.  Who pays for the extended man-days to be used in the deployment? (MPA day; does not come out of unit’s hide).  

Special Considerations for Technicians.  Some collective bargaining agreements specify that, at the end of a technician’s 15 day annual tour, he or she automatically reverts to technician status.  This triggers possible entitlement to, among other things, compensatory time or overtime if the member works more than 8 hours per day.  Does this apply to an OCONUS deployment?  Some issues to discuss:

· By accepting the AD orders, do members consent just the number of days on the orders or to the mission itself?  Delays, particularly related to redeployment to CONUS, are not unexpected.  Could it be reasonably inferred that the scope of the member’s consent to enter active duty extends to reasonable extensions necessary to return him or her to the home of record and to complete the mission?

· If they revert to technician status, is there now a problem with coverage under the SOFA?

· The member’s duty station as a technician is the home station, not the deployed location.  If they automatically revert to technician status, are they technically AWOL from their place of duty?

· What are the implications for military leave entitlements for the technicians if the airlift problems extend for several days?

· Are there any fiscal law implications?  The technician was sent TDY in military status and, if reverted to technician status, would be sent home in civilian status.  Is there a change in entitlements for civilian members as opposed to military members?  Is it the same funds?  

· Would the answer be different if this were a CONUS deployment instead of an OCONUS deployment, such as to Red Flag at Nellis AFB? 

EXERCISE SCENARIO #5

5-1.
a.
BABY-SITTING MOTHER WANTS MEMBER DAUGHTER TO COME HOME.  Fastrack must tell Mrs. Congestive Heart Failure the military facts of life: Her daughter is thousands of miles away, is scheduled to be back in less than a week, and cannot be brought back before then because the planes scheduled to bring the unit back to Connecticut are not available before then.  Home base personnel (chaplain, personnel specialists, command representatives) should offer to speak with her about alternatives; perhaps, she can wait before going into observation or other relatives may be able to care for the children until TSgt Single returns.  The first priority here is to address the mother's concerns and problems.  Developing a solution that satisfies her is important to keep the mother from calling Single and upsetting her.  See AFI 36-2908, "Family Care Plans."

· Child Care Generally.  In the bigger picture, this incident raises another issue:  the currency of the child care plans made by parents, usually by power of attorney in the event of mobilization or entering active duty status.  If Single made out the forms recently, knowing that her mother was not capable of caring for the children, her enlistment may be in question.  If, on the other hand, her mother's circumstances have changed since Single made her plans and filed them with the unit, the incident illustrates the importance of updating these forms to ensure they are consistent with the physical abilities of the “guardians” named in them.  At this point, it would be prudent to check the whole deployed force for this type of problem.  Lesson learned:  Next time, check eligibility before personnel are allowed to deploy.

· Family Care plans have been a persistent problem, despite efforts to educate our members about their importance.  AFI 36-2908, Family Care Plans, was substantially rewritten and reissued in October 2000 to tighten requirements for these plans.  It also imposes many more recordkeeping and counseling duties on commanders and first sergeants than before in ensuring that the plans are adequate and capable of being executed.

5-2.
(a)
MEMBER'S EIGHT-YEAR OLD DAUGHTER HIT BY CAR.  Personnel overseas may be recalled from a deployment home for serious medical conditions or deaths in the immediate family.  Fastrack can “recall” the pilot by initiating the action with the Red Cross, which handles these situations for the US military.  The pilot’s family should be contacting them.  If this deployment were one where support aircraft switched off near the middle of the fifteen days, then the pilot could return home and come off orders on arrival in Connecticut.  Since this option is not available here, the use of the Red Cross will assist the active Air Force in acknowledging the condition, working with the pilot, and finding a “hop” on an aircraft scheduled to return to the United States before the end of the deployment.  What if the pilot wants to go home by commercial air?  Commercial air can be authorized if space available travel is not available, taking into consideration the nature of the emergency.  See JFTR (Military) Ch 7, para U2705.  Who pays?  When does he come off Title 10 status?  When he leaves Turkey?  When he arrives at HOR?  See also AFI 36-2908, Military Leave Programs.



(b)
TRICARE QUESTION. TRICARE is the replacement for CHAMPUS as the primary health care coverage for military dependents and retirees.  Coverage applies to personnel no matter how long they have been on duty.  Even if it was to cover the family, it does not cover all the medical bills but only a percentage of them.  As a result of this, reserve units sometimes cut orders for 31 days and cancel the unused days when the deployment is over.  This way, if sickness develops or injury occurs, then continuing the individual in duty status for the remainder of the 31 days protects insurance coverage.  The pilot's wife ought to come to the base and speak with the personnel folks regarding her options.  By that time, Fastrack should have decided how he intends to handle this situation; the wife will want to know. Neither the Air Force nor the ANG has the responsibility to continue the ANG pilot on AD for purposes of extending insurance coverage.  Man-days will come out of the ll3th's hide.

5-3.  CANCELED PRIVATE HEALTH INSURANCE.  This question relates to reemployment rights.  The NCO is entitled to continuation of benefits as well as wages.  Because he was in leave status for the term of the deployment, he is presumed to be returning to work.  USERRA grants to Reservists and Guard members performing training or service for less than 31 days the right to continued personal and family insurance coverage through their civilian jobs as if the member had never left.  “Such employee may not be required to pay more than the employee share, if any, for such coverage.”  A member on a longer tour may elect to continue personal and family insurance through his or her civilian job, but the member may be required to pay up to 102% of the entire premium, including the part normally paid by the employer.  In this case, the member's rights under USERRA appear to have been violated.  You should refer the member to the US Department of Labor's Veterans’ Employment and Training Service ( ‘VETS  ‘) which can be located by calling 1-800-442-2838.

· COBRA Benefits.  COBRA benefits apply up to 18 months after an employee leaves employment; they permit the employee to continue in the same insured group even though the employee, rather than the employer, is paying the group rate premium.  In other words, holding the policy in abeyance is not the same as canceling it.  Thus, the NCO should not be required to start over again, now being subject to “pre-existing condition” coverage limitations.

5.4.  CHANGE OF COMMANDERS.  This is a two-step process.  First, Col Fastrack must be assigned to 113 EOG.  Second, he must either be appointed to or assume command.  In this case, it would perhaps be easiest for him to assume command and have the assumption of command recognized through publication of a G-series order (AFI 51-604 has examples).  Sliding Hopeful into a CONUS command slot will probably be far trickier.  Assuming there is no 0-6 on duty back at 113 FW, he could be appointed to command.  But who would do it?  Also, Hopeful is fairly junior.  Since his most likely will not be the senior 0-5 assigned to the unit and eligible to command, he cannot assume command.  From a practical perspective, this might also ruffle some feathers of the more senior officers at Windham.  Notwithstanding Hopeful’s feelings, sending him back to Windham ANGB in a command capacity is probably not the best course to take.

5-5.
RETURNING TO FACE A TV INTERVIEW.  This final question is intended to bring home (pun intended) the needs for pre-planning, planning during the deployment, and post-deployment planning.  In this case, the post-deployment planning would include after action reports; a plan for handling all the incident, LOD, and military justice matters that were reported during the deployment; and an active role for the public affairs office, especially to the extent PA might distance the commander from the press and ensure his personal statements would not be used in such a way that might prejudice his disposition of pending matters.  You certainly do not want the commander to speak about the commission of punishable acts and then have the accused claim that he could not get a fair hearing because the finders of fact were predisposed by the commander's statements. 

· This question underscores the sensitive nature of press relations, particularly in the wake of recent events involving military justice matters.  In this case, the unit has enjoyed a good relationship with the local media for many years and cannot afford to risk alienating them.  Good media relations are critical to continued strong local support of the unit.  Guidance from higher headquarters, including the Pentagon, may be helpful here.
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